DAV 22210

’ ZONING HARDSHIP VARIANCE Fle# .
ee
’ Submit required documentation to: Cher::k #
WAKE Wake County Planning, Development and Inspections Rec!d Date
PO Box 550 Wake County Office Building Rec'd By
COUNTY  Raleigh, NC 27602-0550 336 Fayetteville Street Mall, Downtown Raleigh
NORTH CARDLINA Contact (919) 856-8335 for additional information.

Zoning Ordinance Regulation(s) Proposed to be Varied (cite each section(s) and identify
requirement from which the variance(s) is (are) being requested; quantify variance — i.e. if this is a
variance to allow an encroachment into a setback, give depth of encroachment and total square feet

of area proposed to encroach into setback:
cee Attached: Zoning Ordinance Requlations Proposed to be Varied

Property ot
i
Parcel Identification Number:  0733-47-3404

Address: 7120 Turner Creek Road, Cary, NC 27519

Location: North side of Turner Creek Road , at/between
(north, east, south, west) (street)
Amiable Loop and Turner Creek Road Cul-de-sac
(street) (street)
Total site area in square feet and acres: _ 443,005, 20 square feet 10.17 acres

Zoning District(s) and Overlay Districts (if any) and land area within each: R~-40W; Jordan Lake

non-critical

List Conditions of any Conditional Use Zoning Districts: __ N/A

Present land use(s): Residential; Farming

How is this proposed use a public necessity?

N/A
What is impact on surrounding neighborhood and adjacent properties?

w

ee Attached: Impact on Surrounding Neighborhood and
Adjacent Properties

S

)

Property Owner

Name: william L. Jones and wife, Gene W, Jones

Address: 7120 Turner Creek Road

City: Cary State: NC  7ip Code: 27519
E-mail Address: geniejonesOl@gmail.com Fax:
elephone Number: 219-210-6044
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Applicant (person to whom all correspondence will be sent)
Name: Paul Stam, Stam & Danchi, PLLC

Address: PO BOx 1600

City: _Apex State: _ NC  Zip Code: 27502
E-mail Address: _paulstam@hellsauth.net Fax:  919-387-7329
Telephone Number: 9193628873 Relationship to Owner: __ Attornev .

Extent of Proposed Variance (Describe the extent to which the regulation is proposed to be varied.)

See Attached: Extent of Proposed Variance

All property owners must sign this application unless one or more individuals are specifically
authorized to act as an agent on behalf of the collective interest of some or all of the owners (provide
a copy of such authorization).

The undersigned property owner(s) hereby authorize the filing of this application (and any subsequent
revisions thereto). The filing of this application authorizes the Wake County staff to enter upon the
site to conduct relevant site inspectiong-as deemed necessary to process the application.

Signature: f’i&)ﬂ//im /Z:/IK

ro=2s) Date: _ ¥ -/ % /e

oy Date: - /% -/

Signature: Ko, W

Signature: Date:

The undersigned applicant hereby certifies that, to the best of his or her knowledge and belief, all
information supplied with this application is true and accurate.

Signature: Date:

Notes: All documents and maps submitted as required become the property of Wake County.
The Wake County Unified Development Ordinance is on the web at www. wakeaqov.com.
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Project Tracking Form - Board of Adjustment
Special Use Permit/Variance/Appeal

Application Submittal Date 03/26/10
Development Staff Review Meeting 05/13/10
Revised Application Submittal Deadline 06/22/10
Board of Adjustment Meeting

BA V 2122-10 (PIN# 0733.01 47 3404) A Zoning Hardship Variance Request to allow
a 14.9” encroachment of a staircase and a portion of a single family dwelling into the
required 15” setback (Article 5-11-1, Wake County Unitied Development Ordinance).
The property is zoned R 40W (Residential 40 Watershed) and is located on the north side
of Turner Creek Road, between Amiable Loop and the Turner Creek Road cul-de-sac.
The site is located in the Jordan Lake Non Urban Water Supply Watershed.



Zoning Ordinance Regulations Proposed to be Varied:

5-11-1 Residential Watershed Districts

This is a variance to allow a 14.9 ft encroachment of the staircase and a portion of the dwelling
as shown a map prepared by Smith & Smith Surveyors entitled, “Survey for William L. Jones”
dated January 7, 2010.

Pursuant to Section 5-11-1, R-40W Residential Watershed Districts are required to maintain a
minimum of 15-foot setback requirement to the side of a property line. In our appeal we
maintain that both the dwelling and the land obtain farm-exempt status and are exempt from such
regulations. If this is not the case and the dwelling is not approved for farm-exempt status,
Section 5-11-1 will apply and Mr. and Mrs. Jones would be forced to tear down their steps and a
portion of their garage.

A 20-foot buffer of common space permanently exists between the Jones steps and the adjoining
houses. At the allowance of the property owners Mr. Jones also planted over 1700 trees along a
berm that separates his land from the neighborhood. Please see attached map entitled “Survey
for William L. Jones” dated January 7, 2010 showing the existing supplemental plantings in the
buffer area.

Because Mr. and Mrs. Jones created a 25-foot Tree and Vegetative Protection Zone as shown on
the attached map, and the adjoining neighborhood created an additional 20 foot buffer between
their lands, as shown on a map recorded in Book of Maps 2007, Page 778, Wake County
Registry, we believe the spirit of the Wake County Unified Development Ordinance is more than
accomplished without asking Mr. and Mrs. Jones to move their steps.

[f the Board of Adjustments finds this solution to be unacceptable then Mr. and Mrs. Jones are
willing to remove 6 ft of their staircase to allow a 9 ft encroachment into the required 15ft
setback. This measurement is indicated on the attached map entitled, “Survey for William L.
Jones” by Smith and Smith Surveyors, dated January 7, 2010.

Please note that even if Mr. and Mrs. Jones removed their staircase and garage, they would still
have the right to build a farm-exempt “structure” within the setback area as they obtain farm-
exempt status.



Impact on Surrounding Neighborhood and Adjacent Properties:

Approving farm-exempt status for this dwelling would not change its impact on the adjoining
neighborhood as the Jones land has been used for farming purposes for over 30 years and existed
prior to the construction of the neighborhood. Additionally, the adjoining neighborhood created
a 20-foot buffer of common space, as shown on a map recorded in Book of Maps 2007, Page778,
Wake County Registry, to accommodate their lands.

To supplement the 20-foot common space buffer, Mr. Jones planted over 1700 trees in the 25-
foot tree and vegetation protection zone as referenced on the attached Preliminary Survey dated
January 7, 2010 and in the 20-foot common space buffer as shown in Book of Maps 2007, Page
778 and indicated on the attached Preliminary Survey dated January 7, 2010. The trees serve as
a sight and sound buffer between the Jones property and the residents of the adjacent
subdivision. Also attached are photos taken from the steps of the Jones’ house that show the
trees and the 20 ft buffer area.

Enforcing the 15 ft setback for this dwelling will not change the current impact on the adjoining
properties. The 25ft Tree & Vegetation Protection Zone also serves as an additional buffer
between sights and sounds to the Jones property. The Jones invested almost $20,000 to create
this additional buffer so as to preserve the spirit of the Wake County Unified Development
Ordinance.



Extent of Propesed Variance:

The proposed variance is 99.9% of Section 5-11 as it applies to the “side” setback requirement
for R-40W. If the Board should choose for our client to remove 6ft feet of their steps, then the
proposed variance would be 60% of the 15 ft setback requirement. Should the Board choose to
require our clients to remove the entire staircase, then the proposed variance would be 13% of
the 15 ft setback requirement. Our clients are seeking a 99.9% variance but would also consider
a 60% variance if it means not having to demolish part of their dwelling.

Please see the attached map entitled, “Survey for William L. Jones™ by Smith and Smith
Surveyors that shows in detail the dimensions of the stairs and garage in their relationship to the

property line.

As a point of illustration, attached are two photographs that show the proposed variances.
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View From The Steps
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View From The Steps (cont.)




’ ZONING HARDSHIP VARIANCE
——ugy STATEMENT OF JUSTIFICATION

Submit required documentation to:
MKE Wake County Planning, Development and Inspections
PO Box 550 Wake County Office Building
COUNTY Raleigh, NC 27602-0550 336 Fayetteville Street Mall, Downtown Raleigh
MORTH CAROLING Contact (919) 856-8335 for additional information.

For each of the required conclusions listed below, attach a statement that explains how any existing conditiqns,
proposed development features, or other relevant facts would allow the Board of Adjustment to reach the requir ed
conclusion, and attach any additional documents or materials that provide supporting factual evidence. Listed
under each required conclusion are related principles established by case law.

Important: You bear the burden of presenting sufficient factual evidence to support findings of fact that allow the
Board to reasonably reach each of the required conclusions. If you fail to meet that burden, the Board has no
choice but to deny the application.

1. Practical difficulties or unnecessary hardships would result from carrying out the strict letter of the
regulation.

1a. Strict compliance with the regulation provides the property owner no reasonable use of the
property.
Ex.: 1t is not sufficient that the regulation would make use of the property less profitable or marketable

1b. The hardship results from application of the regulation to the property.
Ex.: A hardship resulting from a characteristic of the property not affected by the regulation, or from application of a
deed restriction, is not a retevant hardship.

1c. The hardship is one that affects the property directly.
Ex.: The regulation's hindrance to providing a benefit to neighboring properties or to the public is not a relevant
hardship.

1d. The hardship is not the result of the property owner's own actions - that is, special circumstances
or conditions causing the hardship exist through no fault of the property owner.
Ex.. The hardship may not be one the property owner inflicted on himself (e.g., been due to the owner's violation of
the regulation) or could have avoided.

1e. The hardship is peculiar to the property. ‘
Ex.: The hardship must be due to conditions specific to the property, and not to conditions that are neighborhood-
wide or widespread throughout the jurisdiction.

2. The variance would be in harmony with the general purpose and intent of the Zoning Ordinance and
preserve its spirit. )
Ex.. A variance may not permit the expansion or extension of a nonconforming use or feature (which the Zonmg
Ordinance intends to be made conforming or abandoned), and may not permit a land use or basic development intensity
not already permitted (varying basic use and intensity reguiations that define zoning districts may be done only through
the rezoning or text amendment processes). The extent of a variance must be fimited to the minimum necessary 1o
alleviate the hardship.

3. In the granting of the variance, the public safety and welfare would be assured and substantial justice
done, both for the landowner and the public at large.

3a. The granting of the variance will not materially affect adversely the health or safety of persons
residing or working in the neighborhood of the proposed use, and will not be materially
detrimental to the public welfare or injurious to property or improvement in such neighborhood.
Ex: A variance may not permit development that would be dangerous to neighbors, change the essential character
of the neighborhood, or create additional difficulties re traffic, fire, water supply, sewerage, fiooding, etc..

3b. The granting of the variance is necessary for the preservation and enjoyment of substantial

property rights.
Ex. The harm to the property owner from denying the variance, howsaver, must outweigh the hamm to neighbors and
the public interest from granting the varance.

& N : : . o .
Notes: All documents and maps submitted as required become the property of Wake County.
The Wake County Unified Development Ordinance is on the web at www.wakegov.com.
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Zoning Hardship Variance — Statement of Justification

1. Practical difficulties or unnecessary hardships would result from carrying out
the strict letter of the regulation.

a.

Strict compliance with the regulation provides the property owner no
reasonable use of the property.

Strict compliance will not provide the property owner with no reasonable use but
it will greatly hinder the owner’s ability to farm the land in that a portion of his
farm storage would be taken away.

The hardship results from application of the regulation to the property.

The hardship is a direct result of the application of the regulation to the property.
The hardship does not exist if the regulations with the traditional permit process
and a 15-foot side setback is not strictly enforced.

The hardship is one that affects the property directly.

The hardship of requiring a non-farm-exempt permit process for each structure
that was built under farm-exempt status and the removal of the stairs and a portion
of the garage will greatly affect the Jones ability to farm the property in the
manner that they have operated for over 30 years. Mr. Jones would be left with
no place to store his farm equipment and materials such as seeds, fertilizer and
chemicals.

The hardship is not the result of the property owner’s own actions — that is,
special circumstances or conditions causing the hardship exist through no
fault of the property owner.

As evidenced by the attached farm-exemption approval for the dwelling and upon
the advice of the county officer who issued the exemption, the property owners
constructed improvements to the dwelling without seeking the permits necessary
for non-exempt dwellings. The Jones have attempted to abide by the law and
preserve the intentions of the Wake County UDO,

The hardship is peculiar to the property.

The hardship is peculiar to the property in that the dwelling that violates Section
5-11 of the Wake County UDO has remained under farm-exempt status since
2000. The land is also farm-exempt by the Department of Agriculture. Having
the Planning Department consider the dwelling as not farm-exempt and thus
requiring the Jones to meet the regulations of non-exempt structures will require
the removal of the steps and a portion of the garage where the Jones store and



S e

access their farm equipment. Not only would this be a monetary hardship, it
would hinder their ability to properly farm the property.

The variance would be in harmony with the general purpose and intent of the
Zoning Ordinance and preserve its spirit.

The Wake County Unified Development Ordinance requires a 15-foot side yard
setback for all R-40W dwellings. It should be noted that the adjoining neighborhood
created a 20-foot buffer of common space, as shown on a map recorded in Book of
Maps 2007, Page773 and Page 778, Wake County Registry, to accommodate their
lands.

To supplement the 20-foot common space buffer and as a gesture of goodwill toward
his neighbors, Mr. Jones planted over 1700 trees in the 25-foot tree and vegetation
protection zone as shown on the attached Preliminary Survey for William L. Jones
dated January 7, 2010 and in the 20-foot common space buffer, which serves as a
sight and sound buffer between their property and the residents of the adjacent
subdivision. Mr. Jones maintains a good relationship with his adjoining landowners
and would seek to offer their testimony to this fact if needed. The purpose of this land
has always been farming. See attached pictures showing the 20-foot common buffer,
the 25-foot tree and vegetative protection zone and the berm separating the adjoining
neighborhood from the Jones land.

We believe that allowing this variance will still maintain the spirit and intent of the
Wake County Unified Development Ordinance.

In the granting of the variance, the public safety and welfare would be assured
and substantial justice done, both for the landowner and the public at large.

a. The granting of the variance will not materially affect adversely the health or
safety of persons residing or working in the neighborhood of the propoesed
use, and will not be materially detrimental to the public welfare or injurious
to property or improvement in such neighborhood.

No.

b. The granting of the variance is necessary for the preservation and enjoyment
of substantial property rights.

It is necessary for the Jones to continue to farm their land.



