CONTRACT FOR TESTING AND INSPECTION SERVICES

FOR

Hammond Road Detention Center - Phase 1B


This Contract, made and entered into this 6th day of April, 2004 between the Owner, County of Wake and the Testing and inspection and Consultant, MACTEC Engineering and Consulting, Inc. whose address is 3301 Atlantic Avenue, Raleigh NC, for the Hammond Road Detention Center - Phase 1B, hereinafter referred to as the Project.  The Project is clearly described in the plans and specifications dated December 19, 2003, including addenda one (1) and two (2), prepared by O'Brien/Atkins Associates, PA which have been reviewed by the Testing and Inspection Consultant.

WITNESSETH:

WHEREAS, the Testing and Inspection Consultant has submitted a Proposal dated March 29, 2004 (included as Attachment A) to provide certain testing, inspection and quality assurance services to the Owner during the construction phase of the Project; and 


WHEREAS, the Testing and Inspection Consultant has represented to the Owner that it is qualified to the capable of providing such testing, inspection and quality assurance services in a competent and professional manner; and 


Now, THEREFORE, the Owner and Testing and Inspection Consultant, for and in consideration of the terms and provisions hereinafter set forth, do mutually agree as follows:

ARTICLE 1

TESTING AND INSPECTION CONSULTANT’S SERVICES AND RESPONSIBILITIES

1.1 The Testing and Inspection Consultant shall serve in the role of a quality assurance consultant to the Owner during the construction phase of the Project.  In the course of providing such services, the Testing and Inspection Consultant shall continually cooperate, communicate, consult and coordinate with the Owner in an effort to achieve the Owner’s objectives for quality control for the following items of work:

· Mass earthwork and rock excavation

· Excavating and backfilling for site utilities, driveways, parking areas, foundations and retaining walls

· Hot-mixed asphalt paving, stone base and sub-grade preparation

· Sub grade preparation and stone base for slab on grade.

· Cast-in-place concrete (reinforced and non-reinforced)

· Masonry wall systems and materials

· Structural steel erection (welding & bolts)

· Steel decking

· Fireproofing of structural steel and steel decking

· Damp proofing and waterproofing

· Roofing systems, flashing and sheet metal

1.2 The Testing and Inspection Consultant shall perform all technical services under the general direction and supervision of a Registered Professional Engineer licensed in the State of North Carolina and in substantial accordance with the basic requirements of the appropriate Standards of The American Society for Testing and materials, where applicable, or other standards referenced in the Project plans and specifications.

1.3 The Testing and Inspection Consultant shall promptly submit formal reports of all tests, inspections and services performed indicating, where applicable, compliance or non-compliance with the Project specifications or other contract documents.  Such reports shall be complete and factual, citing the tests performed, methods employed, values obtained, parts of the structure or Project area involved and shall be signed by the Professional Engineer assigned responsibility for supervising such tests or inspections.

1.4 The Testing and Inspection Consultant shall use testing machines or equipment which have been calibrated within a period not exceeding twelve (12) months from the time of use by devices of accuracy traceable to the National Bureau of Standards of the United States Department of Commerce, and, upon request, submit to Owner or his authorized representative documentation of such calibration.

1.5 With respect to the performance of the testing and inspection services, the Testing and Inspection Consultant shall take safety precautions required by federal, state and local laws, rules, regulations, statutes or ordinances.

1.6 The Testing and Inspection Consultant shall serve as a representative of the Owner in accordance with the terms and conditions of this Contract to guard the Owner against defects and deficiencies in the work.

ARTICLE 2

OWNER’S RESPONSIBILITIES

2.1 The Owner shall meet with the Testing and Inspection Consultant as necessary at mutually convenient times to provide information necessary to enable the Testing and Inspection Consultant to perform the services outlined herein.

2.2 The Owner shall designate a representative who shall be fully acquainted with the Scope of Work, shall render decisions promptly and furnish information expeditiously to the Testing and Inspection Consultant.  The Owner designates its Director of Facility Design & Construction to act in this capacity.

2.3 The Owner has retained O'Brien/Atkins Associates, PA and a team of consultants with a mailing address of PO Box 12037, Research Triangle Park  NC  27709, as the Project Designers to prepare construction documents, provide bidding phase services, limited construction inspection and construction administration for the Project.  The Project Designers’ services, duties and responsibilities are described in the Agreement for Professional Services, dated December 6, 1999.  Pertinent parts of the Agreement will be furnished to the Testing and Inspection Consultant, if so requested.

2.4 The Owner shall furnish such legal, accounting and insurance counseling service as the Owner may require for the Project and such auditing services as it may require to ascertain how or for what purposes the Contractors may have used the money paid to them under their construction contracts.

2.5 The Owner shall furnish the Testing and Inspection Consultant with copies of construction documents.

2.6 If the Owner becomes aware of any fault or delay in the Project or any nonconformance which affects the Scope of Services covered by the Contract, it shall give prompt written notice to the Testing and Inspection Consultant.

2.7 The Owner shall furnish required information and approvals as expeditiously as possible for orderly progress of the Work and shall make reasonable efforts to comply with the time conditions for such Owner activities as set out in the Master Contract Construction Schedule.

ARTICLE 3

PAYMENTS AND COMPENSATION TO THE TESTING AND INSPECTION CONSULTANT

3.1       Payments on Account of Basic Services
3.1.1   Subject to the limitations hereinafter set forth, the Owner shall pay the Testing and Inspection Consultant during the term of this Contract on an hourly and unit price basis for all personnel services reasonably required for accomplishment of the work to be performed under this Contract, which hourly rates shall cover all salaries, expenses, overhead and professional fee associated with the services rendered under the terms of this Contract.  The Testing and Inspection Consultant’s hourly fee schedule for its personnel and estimated number of man hours to provide the services required by the Contract are listed in Attachment A.

3.1.2 It is mutually agreed that the maximum total compensation to be paid to the Testing and Inspection consultant for all Services rendered under the terms of this contract shall not exceed the sum of Two Hundred Three Thousand, Five Hundred Thirty-five Dollars ($203,535.00) without the prior written approval of the Owner.
3.1.3 The testing and Inspection consultant shall submit to the Owner by the fifth (5th) day of each month an itemized invoice for services provided under this Contract during the previous calendar month.  Such invoices shall provide an itemization of the dates on which work was performed by each staff member and the number of hours expended or individual tests performed.  The owner shall make payment for the amount he determines is due the Testing and Inspection Consultant within thirty (30) days after receipt of each invoice.  The final invoice shall be marked “FINAL”, and there shall be no further invoices received by the Owner unless additional services are requested in writing by the Owner.  The Testing and Inspection Consultant’s acceptance of payment pursuant to such final invoice shall constitute a full release of the Owner for any and all payments due or claimed to be due the Testing and Inspection Consultant under this Contract.  Notwithstanding the above, it is understood and agreed that at no time shall the aggregate of payments to the Testing and Inspection Consultant for Services exceed the maximum compensation provided for by this contract unless otherwise agreed in writing by both parties.
ARTICLE 4

ADDITIONAL SERVICES

4.1.1 The Owner, without invalidating this Contract, may authorize the Testing and Inspection Consultant to provide Additional Services over, above and beyond the Basic Services described in Attachment A.  Such authorization must be by written Amendment to this Contract, executed by both parties.  Additional services shall be provided by the Testing and Inspection Consultant at the hourly rates and unit prices included in Attachment A.

4.1.2 Payments on account of authorized Additional Services shall be made monthly, by the Owner, following the submission procedures described in Article 3.1.3 hereof

ARTICLE 5

INSURANCE

5.1 General Requirements

5.1.1 The Testing and Inspection Consultant shall purchase and maintain, during the period of performance of this Contract, insurance for protection from claims under workers’ or workmen’s compensation acts; Comprehensive Public Liability Insurance (including broad form contractual liability) covering claims arising out of or relating to bodily injury, including bodily injury, sickness, disease or death of any of the Testing and Inspection Consultant’s employees or any other person and to real and personal property including loss of use resulting thereof; Comprehensive Automobile Liability insurance, including hired and non-owned vehicles, if and, covering personal injury or death, and property damage; Professional Liability Insurance, covering personal injury, bodily injury and property damage and claims arising out of or related to the performance under this Contract by the Testing and Inspection Consultant or its agents, consultants and employees.

5.1.2 The minimum insurance ratings for any company insuring the Testing and Inspection Consultant shall be Best’s A-.  Should the ratings of any insurance carrier insuring the Testing and Inspection Consultant fall below the minimum rating, the County may, at its option, require the Testing and Inspection Consultant to purchase insurance from a company whose rating meets the minimum standard.

5.2        Limits of Coverage

5.2.1 Minimum limits of insurance shall be as follows:
         INSURANCE DESCRIPTION   
MINIMUM REQUIRED COVERAGE

· Worker’s Compensation

Limits for coverage A – Statutory State of N.C.
Coverage B – Employers Liability $500,000

each accident and policy limit and disease each employee

· Commercial General Liability

$1,000,000 Each Occurrence

$2,000,000 Aggregate

· Automobile Liability



$500,000 Combined Single Limit

· Professional Liability:


$1,000,000 Each Occurrence

$2,000,000 Aggregate

5.2.2 All insurance policies (with the exception of Worker’s Compensation and Professional Liability) required under this Contract shall name the Owner as an additional insured party for the insurance.

5.3 Proof of Coverage

5.3.1 Evidence of such insurance shall be furnished to the Owner, together with evidence that each policy provides that the Owner shall receive not less than forty-five (45) days prior written notice of any cancellation, non-renewal or reduction of coverage of any of the policies.  Upon notice of such cancellation, non-renewal or reduction, the Testing and Inspection Consultant shall procure substitute insurance so as to assure the Owner that the minimum limits of coverage area maintained continuously throughout the period specified herein.

5.4 Indemnity
5.4.1 The Testing and Inspection Consultant agrees to indemnify and hold harmless the Owner from all loss, liability, claims or expense, including attorney’s fees, arising out of or related to the Project and arising from bodily injury including death or property damage to any person or persons caused in whole or in part by the negligence or misconduct of the Testing and Inspection Consultant except to the extent same are caused by the negligence or willful misconduct of the Owner.  It is the intent of this provision to require the Testing and Inspection Consultant to indemnify the Owner to the fullest extent permitted under North Carolina law.

ARTICLE 6
AMENDMENTS TO THE CONTRACT

6.1 Changes in the Testing and Inspection Consultant’s Basic Services

6.1.1 Changes in the Basic Services and entitlement to additional compensation or a change in duration of this Contract shall be made by a written Amendment to this Contract executed by the Owner and the Testing and Inspection Consultant.  The Testing and Inspection Consultant shall proceed to perform the Services required by the amendment only after receiving a fully executed Amendment from the Owner or a written notice from the Owner directing the Testing and Inspection Consultant to proceed, whichever is earlier.

ARTICLE 7

TERMINATION AND SUSPENSION

7.1 Termination for Convenience of the Owner

7.1.1 This Contract may be terminated without cause by the Owner and for its convenience upon seven (7) days written notice to the Testing and Inspection Consultant.

7.2 Other Termination

7.2.1 After seven (7) days written notice to the other party of its material breach of the Contract, this Contract may be terminated by the noticing party, provided that the other party has not taken all reasonable actions to remedy the breach.  

7.3 Compensation After Termination

7.3.1 In the event of termination for the convenience of the Owner, the Testing and Inspection Consultant shall be paid that portion of its fees and expenses that it has earned to the date of termination.

7.3.2 In the event of termination by reason of a material breach of the Contract by the Owner, the Testing and Inspection Consultant shall be entitled to the same compensation as it would have received had the Owner terminated the Contract for convenience, and the Testing and Inspection Consultant expressly agrees that said compensation is fair and appropriate as liquidated damages for any and all costs and damages it might incur as a result of such termination.

7.3.3 In the event of termination by reason of a material breach of the Contract by the Testing and Inspection Consultant, the Testing and Inspection Consultant shall be paid that portion of its fees and expenses that it has earned to the date of termination, less any costs or expenses incurred or anticipated to be incurred by the Owner due to the Testing and Inspection Consultant’s breach of this Contract.

7.3.4 Should this Contract be terminated, the Testing and Inspection Consultant as provided under the Article 7, the Owner shall be granted, at no additional cost, ownership of all documents, diagrams, electronic data bases, stored materials and samples relating to the Project, including the ownership and use of all documents and materials relating to the Project prepared by or in the possession of any Testing and Inspection Consultants.  The Testing and Inspection Consultant shall turn over to the Owner within seven (7) days and in good unaltered condition reproducibles of all diagrams, documents and electronic databases and any stored materials or samples.  The Testing and Inspection Consultant specifically agrees to incorporate the provisions of this paragraph in all contracts for the services of the Testing and Inspection Consultant’s Consultants.  The Owner agrees that the Testing and Inspection Consultant may retain one set of documents and samples for its records.

7.4 Suspension

7.4.1 The Owner may order the Testing and Inspection Consultant in writing to suspend, delay or interrupt all or any part of its Services on the Project for the Convenience of the Owner.

7.4.2 In the event the Testing and Inspection Consultant believes that any suspension, delay or interruption of any or all of the Work on the Project, may require an extension of the duration of Basic Services or an increase in the level of staffing by Testing and Inspection Consultant, it shall so notify the Owner promptly and propose an Amendment for consideration of the Owner.  Such Amendment shall be effective only upon the written approval of the Owner, which will not be withheld unreasonably.

7.4.3 A suspension, delay or interruption of the Project shall not terminate this Contract; provided, however, that if such suspension, delay or interruption causes a suspension of the Testing and Inspection Consultant’s services for a period exceeding ninety (90) days, the Testing and Inspection Consultant’s compensation for Basic Services may be equitably adjusted.

7.5 Waiver

7.5.1
The payment of any sums by the Owner under this Contract or the failure of the Owner to require compliance by the Testing and Inspection Consultant with any provisions of this Contract or the waiver by the Owner of any breach of this Contract shall not constitute a waiver of any claim for damages by the Owner for any breach of this Contract or a waiver of any other required compliance with this Contract by the Testing and Inspection Consultant.

ARTICLE 8

ADDITIONAL PROVISIONS

8.1 Confidentiality

8.1.1 The Testing and Inspection Consultant and its Consultants shall use their best efforts not to disclose or permit the disclosure of any confidential information relating to the Project, except to its agents, employees and other consultants who need such confidential information in order to properly perform their duties relative to this Contract.

8.2 Limitation and Assignment

8.2.1 The Owner and the Testing and Inspection Consultant each bind themselves, their successors, assigns and legal representatives to the terms of this Contract.  Neither the Owner nor the Testing and Inspection Consultant shall assign or transfer its interest in this Contract without the written consent of the other.

8.3 Governing Law

8.3.1 This contract and the duties, responsibilities, obligations and rights of respective parties hereunder shall be governed by the laws of the State of North Carolina.

8.4 Dispute Resolution

8.4.1 Any and all suits or actions to enforce, interpret or seek damages with respect to any provision of, or the performance or non-performance of, this Contract shall be brought in the General Court of Justice of North Carolina sitting in Wake County, North Carolina, or the United States District Court sitting in Wake County, North Carolina, and it is agreed by the parties that no other court shall have jurisdiction or venue with respect to such suits or actions.

8.5
Extent of Contract

8.5.1
This Contract represents the entire and integrated agreement between the Owner and the Testing and Inspection Consultant and supersedes all prior negotiations, representations or agreements, either written or oral.  To the extent that any terms or conditions of Attachment A conflict with the terms or conditions of Articles 1-9 of this Contract, the terms or conditions of Articles 1-9 shall govern.  This Contract may be amended only by written instrument signed by both the Owner and the Testing and Inspection Consultant.

8.6       Severability

8.6.1 If any provision of this Contract is held as a matter of law to be unenforceable, the remainder of this Contract shall be enforceable without such provision.

8.7 Ownership of Documents

8.7.1 All documents, diagrams, electronic data bases, stored materials or samples and other works developed in the performance of this Contract shall become the property of the Owner.  The use of the documents by the Owner or by any person or entity for any purpose other than the Project as set forth in this contract shall be at the full risk of the Owner or such person or entity.

8.8 List of Attachments

8.8.1 The following Attachments are incorporated herein and made a part of this Contract by reference:

Attachment A – Testing and Inspection Consultant’s Proposal dated March 29, 2004

IN WITNESS WHERE OF, the parties, by and through their authorized agents, have hereunder set their hands and seal, all as of the day and year first above written.

ATTEST:



TESTING AND INSPECTION CONSULTANT









MACTEC Engineering and Consulting









3301 Atlantic Ave.









Raleigh, NC  27604

By:  _________________________

By:  __________________________________

Title:  ________________________

Title:  _________________________________

SEAL

ATTEST:



COUNTY OF WAKE

By:  ____________________________
By:  _________________________________

         Clerk to the Board


          David C. Cooke






          County Manager

This instrument has been pre-audited in the manner required by the Local Government Budget and Fiscal Control Act.

________________________________

Melinda S. Canady

Finance Director of Wake County


This instrument is approved as to form.

_________________________________

Michael R. Ferrell

Wake County Attorney
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