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A.  INTRODUCTION

Purpose

The purpose of this document is to establish policy and procedures to ensure that each contract complies with all legal, fiscal and insurance requirements as determined by both State and Federal regulations and County management.  This policy is to provide County staff with clear instructions and information necessary to assist them in processing contractual documents.

Applicability

All departments and staff of Wake County Government are subject to this policy.

General

The County enters into a variety of contracts including, but not limited to, the following types:  purchase of goods and services; property; land rights acquisition; construction, renovation, repair and maintenance of facilities, leasing of equipment and real property; and various agreements with other units of government.

Contracts impose an obligation on all parties involved in the contract.  One (or more) party (parties) agrees to provide a product or service in exchange for consideration from the other party.  In an ordinary contract, the contractor agrees to sell and deliver or provide services, and the buyer agrees to purchase certain goods or services subject to specific terms and conditions.  A valid contract requires that it shall not be in conflict with existing Federal, State or Local laws and regulations, so that performance of the contract would itself be an unlawful act.  Additional procedures and controls may be imposed as necessary to protect the County’s interests.  Careful consideration must be given in contracting to avoid, (even the appearance of), fraud or conflicts of interest. Refer to G.S. §14-234.

This policy serves as a management tool to ensure correct execution and processing of contracts.  In certain cases, North Carolina General Statutes dictate that procedures be followed in regards to bidding and bid award.  The Wake County Procurement Policy should be consulted prior to selecting vendors and/or contractors to ensure all applicable general statutes have been followed.  You may contact the Procurement Services staff if there are any questions.

All County staff that are authorized to negotiate contracts on the behalf of Wake County or involved in the contract review/approval process should read this policy.  An electronic copy of this policy is provided to each Department/Division Head and is available on the Wake County Government network “P” drive under the Contracts folder. 

B.  CONTRACT OR PURCHASE ORDER TRANSACTION

Purchase Order (“PO”)

A considerable portion of expenditures for the County is represented by purchases of supplies and equipment.  The Procurement function includes the entire process of securing supplies and equipment and results in the issuance of a “PO” document as evidence of the County’s commitment to pay once the goods are received.

“PO” documents are required to obtain goods when the obligation is equal to or exceeds $1,000.

“PO’s” should be used to obtain equipment, materials and supplies when the cost of the product is the greater amount of the transaction.  This means if the cost of the product exceeds the cost of the labor to provide or install the product, then the transaction would be on a “PO”.  Examples of “PO” type transactions include purchase and installation of office furniture and equipment, carpeting, computers, packaged software and other supplies and materials.  Procurement Services should be contacted to determine if proposed expenditures are subject to a “PO” when in doubt.

Contracts

Contracts are required when services or labor cost are the greater amount of the transaction.  Examples include professional and technical services, construction, renovations, maintenance of buildings and equipment and leasing of real property and equipment when costs are equal to, or greater than, $5,000 ( or $1,000 when contracting directly with individuals or “doing business as” (DBA’s)(.  All exchanges of real property or easements and agreements between other governmental units require contracts.

Contracts serve as a management tool to ensure funds availability, the County’s insurance requirements are met, and that it is a legal transaction.  It serves as a valuable tool to keep management informed of business activities within the County departments.

Contracts must be approved by all required County staff prior to the commencement of contracted terms and services.  Initiation of grant-funded expenditures may not begin until the formal grant agreement has been approved by all required County staff and grant funds are appropriated by the Board of Commissioners.

Contract Amendments and Change Orders

Contract amendments and/or change orders are used to provide an acknowledgement and agreement between the contracting parties of changes to the original contract.  These changes may include, but not limited to the following:  (a) add or deduct dollars; (b) add or deduct services; (c) add or modify terms and conditions; (d) change contract dates; or (e) similar modifications.  Department Heads must approve and sign contract amendments/change orders unless this approval is so reserved by the County Manager.  There is no dollar threshold, and delegation of approval authority is not allowed.

Contract amendments and change orders cannot be used to extend a project beyond its originally intended scope or to circumvent the need to bid an additional project.  Be careful when signing contract amendments/change orders not to create additional risks for the County and not to go beyond the scope and intent of the original project, by mischaracterizing a separate project as additional services or work.  For contracts covered under the bidding statutes, additional work that might have affected a bidder’s pricing, and thus his/her competitive position, should not be allowed.

Example:  If there is a contract to pave a parking lot and during the course of the work, additional work is needed to bring the surface up to a standard, or it was determined that the size of the parking lot needed to be increased; then a change order for that additional work would be appropriate.

However, a change order would not be used to include another lot at another facility to be paved also.  The additional work would be considered as a separate project and not appropriate for change order.

C. CONTRACT APPROVAL REQUIREMENTS AND CONTRACT TYPES

Special Note: In determining the appropriate approving authority for contracts, the assumption is that all levels of authority below the specified approving authority must approve the contract as well.  Example: Where policy designates the County Manager as the approving authority, the Department Head of the initiating department must approve also.

Service Contracts

Authority to award contracts is provided to the Board of Commissioners through North Carolina General Statutes.  The Board may delegate that authority in certain cases unless a statute specifically requires Board action.  Board approval is required on all construction, renovation and repair contracts in which the formal bidding procedure is required by statute.

The County Manager has been delegated the authority to approve contracts not specifically requiring Board approval by statute or policy.  County Manager approval is required on all contracts of $50,000 or more.  The County Manager, or his/her designee, also approves all change orders and amendments to contracts previously approved by the Board.

Department Heads can approve contracts under $50,000 and resulting amendments/ change orders.  Department Heads cannot delegate that authority.

When immediate amendment/change order decisions are necessary, Department Heads are authorized to make such decisions, but must ensure, in advance of such actions, that funds are available to cover the resulting cost and the change is appropriate.  As soon as possible thereafter, the Department Head must submit the contract amendment/change order to Finance for processing.

Examples of Service Contracts (not all inclusive) are listed below:

Professional Services

Architectural, engineering, legal counsel, consultants, trainers, medical, dental, psychological and psychiatric, actuarial, public accounting, planning, surveying and other professionals.

Technical Services

Security coverage, hauling and delivery, towing, laboratory and testing, microfilming, property appraisal, system programmers, employment services, and other non-professional services. 

Building Maintenance Repairs

Replacement/refurbishment of building finishes; and maintenance of building electrical, mechanical, plumbing, and security systems.  Roofing repairs, janitorial and extermination; asphalt/concrete pavement; asbestos removal, elevator maintenance, window cleaning, signage systems, and other similar maintenance and repair services.

Equipment/Software Maintenance/Licensing Agreements

Office machine service agreements, computer maintenance agreements, periodical payments to purchase rights to use and obtain support of computer software and other non-building related service agreements.  Contract is required when $5,000.00 or more.

Computer Software/Programming/Consulting

Contracts involving the purchase of software programs or license; software development; application development or consulting for like services must be reviewed and approved by the Chief Information Officer (CIO) in Information Services.  Review and input from CIO should be obtained prior to any RFB, ITB or RFQ being issued or any agreement being initiated.

Unincorporated Individuals

Contracts with individuals to perform individualized services.  “Individuals” include anyone who uses their social security number to report their income.  This also includes “DBA” type businesses.  These contracts are reviewed to ensure no employer/employee relationship is present.  If so, the individual may be required to be employed as a temporary County employee.

Construction Contracts

Board approval is required for construction, renovation and repair contracts requiring formal bidding procedures, as defined by G.S. §143-129.

County Manager approval is required on other construction, renovation and repair contracts of more than $50,000 but less than the formal bidding limit established by statute.  Department Heads may approve remaining construction contracts under $50,000 and resulting amendments/change orders without written approval by the County Manager.

When immediate contract modification decisions are necessary, Department Heads are authorized to make such decisions but must ensure, in advance of such actions, that sufficient funds are available to cover the resulting cost and the change is appropriate.  As soon as possible thereafter, Department Heads must submit the contract amendment/ change order to the Finance Department for processing.

Projects funded through the Board approval Capital Improvement Program for County Government are assigned to the Facilities Design & Construction Department (FDC).  Small repair and minor building alteration projects are generally included in the annual operating fund for General Services Administration (GSA).

Depending on the type, size and/or nature of the construction, renovation and repair project, either GSA or FDC will have responsibility for project management and contract document initiation.  FDC will have review approval on all such contracts funded through the Capital Improvement Program.  GSA will have review approval of all such contracts involving alternation, major/minor repair and replacement and funded through the operational budget.


New Construction

Construction contracts for new County facilities to include buildings, parks, grounds, demolition, communications towers, site development, landscaping and other contracts related to constructing new facilities.

Renovations/Improvements

Construction contracts that do not result in new buildings, but significantly improve or add to existing facilities.  Construction, renovation and repair projects can involve both horizontal and vertical projects.  New building or facility construction and/or renovation and repairs to existing building or facilities are considered to be “vertical projects”.  Projects designated as “horizontal projects” include utility (water/sewer) installation, grading, paving, concrete, trenching, landfills, etc.

Intergovernmental Agreements

In addition to the County’s general authority to enter into contracts granted by G.S. § 153A-11, the County has specific authority to enter into joint efforts with other governmental units by entering into interlocal or intergovernmental agreements.

Intergovernmental agreements, unlike service contracts, are intended to address only complicated or lasting joint relationships or joint endeavors, such as joint funding, development and/or operation of a program or facility.  Intergovernmental agreements are not recommended where a simple service agreement with another governmental unit would better meet the County’s needs.

Authority for, and formal requirements of, Intergovernmental agreements with other units of government are provided by the General Statutes recited below:

G.S. §160A-461.  Interlocal cooperation authorized.

Any unit of local government in this State and any one or more other units of local government in this State or any other State (to the extent permitted by the laws of the other State) may enter into contracts or agreements with each other in order to execute any undertaking.  The contracts and agreements shall be of reasonable duration, as determined by the participating units, and shall be ratified by resolution of the governing board of each unit spread upon its minutes.  (1971,c.698,s.1).

G.S. §160A-462.  Joint agencies.

(a) Units agreeing to an undertaking may establish a joint agency charged with any or all of the responsibility for the undertaking.  The units may confer on the joint agency any power, duty, right, or function needed for the execution of the undertaking, except that legal title to all real property necessary to the undertaking shall be held by the participating units individually, or jointly as tenants in common, in such manner and proportion as they may determine. (b) The participating units may appropriate funds to the joint agency on the basis of an annual budget recommended by the agency and submitted to the governing board of each unit for approval. (1971,c.698,s.1).

G.S. §160A-464. Provisions of the agreement

Any contract or agreement establishing an undertaking shall specify:

1. The purpose or purposes of the contract or agreement.

2. The duration of the agreement.

3. If a joint agency is established, its composition, organization, and nature, together with the powers conferred on it;

4. The manner of appointing the personnel necessary to the execution of the undertaking;

5. The method of financing the undertaking, including the apportionment of costs and revenues.

6. The formula for ownership of real property involved in the undertaking, and procedures for the disposition of such property when the contract or agreement expires or is terminated;

7. Methods for amending the contract or agreement;

8. Methods for terminating the contract or agreement;

9. Any other necessary or proper matter. (1971, c. 698, s.1.)

Leases

The term “lease” generally applies to leases of real property.  However, equipment or other personal property can also be leased.

Examples of Leases:  Leases of buildings, land, equipment, vehicles, heavy equipment and other property.

 A.  Leases of Real Property

The County enters into lease of real property agreements under two circumstances:

(1) As Lessee (tenant), when the County occupies leased space in order to conduct County programs or to deliver County services, and

(2) As Lessor (landlord), to authorize a third party to occupy County-owned property, such as when leasing space in County office buildings.

Different procedures and requirements apply, depending upon the duration of the lease and whether the County is Lessor or Lessee.

When the County is the Lessee (Tenant)

1. Leases with duration of one year or less:  GSA assists departments in locating suitable space and in negotiating lease agreements for one year or less in duration.  Records associated with these leases are maintained by GSA.  The GSA Director can approve real property leases which have a term of one year or less, and involve annual lease costs of less than $50,000 (if annual cost is $50,000 or more, County Manager must approve).

2. Leases with duration of more than one year:  Leases for more than one year must be presented to the Board at a public meeting for approval.  FDC initiates Board agenda items and the documents for review through the contract control process.  FDC is assigned responsibility for negotiating lease agreements with duration of more than one year.  GSA participates with FDC in negotiation sessions for those leases involving facilities.  Records associated with these leases are maintained by FDC.

When the County is the Lessor Landowner)

By statute G.S. §160A-272, all leases of county-owned property must be approved by the Board.  However, Wake County has special legislation authorizing lease of space in the Wake County Office Building without Board action.  1979 Sess. Laws ch. 275.  Lease Agreements for space in the Wake County Office Building which involve lease costs of less than $50,000 may be authorized by the GSA Director or other person designated by the County Manager (if lease cost is $50,000 or more, County Manager must approve).

Other leases, excluding Wake County Office Building, are handled as follows:

1.  Leases with duration of one (1) year or less: Other lease of county-owned property (or where County is the Landlord of one year duration or less which involve annual lease costs of less than $50,000 may be authorized by GSA Director or other person designated by the County Manager, if the Board delegates this authority (if annual costs if $50,000 or more County Manager must approve).  All other leases must be approved by the Board.  Records associated with these leases are maintained by GSA.

2. Leases with duration of more than one (1) year:  Leases for more than one (1) year must be presented to the Board at a public meeting for approval.  FDC initiates Board agenda items and documents for review through the contract control process.  FDC is assigned responsibility for negotiating lease agreements with duration of more than one (1) year.  GSA participates with FDC in negotiation sessions for those leases involving facilities.  Records associated with these leases are maintained by FDC.

Lease agreements or formal contracts are not required for rental of space when the duration is brief (e.g., for fourteen days or less) and no property rights are conveyed.

B.  Leases of Personal Property (Equipment).  

Equipment leases for not more than one year and not more than $50,000 can be approved by Department Heads. Equipment leases for more than $50,000 must be approved by the County Manager.  Equipment leases and lease purchase agreements of more than one year’s duration and involving less than $50,000 per fiscal year must be approved by the County Manager.

Equipment leases and lease-purchase agreements of more than one year duration and more than $50,000 per fiscal year must be approved by the Board.

Lease agreements or formal contracts are not required for rental of equipment when the duration is brief and no property rights are conveyed.  Equipment rental agreements are processed either as Request for Payment transactions or “PO” if $1,000 or more.

Some leases may require capitalization, which includes budget revision to expense total cost of lease at inception and payments will be made from the County Debt Service subobject codes within the departments’ operating budget.

C.  Capital Leases 

All leases must be approved by the Finance Department to ensure lease provides the most advantageous procurement method and if the lease requires capitalization.  All capitalized leases are disclosed in the County’s financial statements.

A capital lease is when substantially all of the risk and benefits of ownership are assumed by the lessee.  For accounting purposes, a lease can be capitalized if any one of the following four (4) criteria exists:

I. The lease transfers ownership of the property to the lessee by the end of the lease term.

II. The lease contains a (bargain) purchase option.

III. The lease term is equal to 75% or more of the estimated economic life of the leased property.

IV. The present value of the minimum lease payments at the inception of the lease, excluding executory costs, equals at lease 90% of the fair value of the leased property.

A purchase option exists when the lessee can exercise the option to purchase the property sometime during the term of the lease at an amount substantially less than the estimated fair value of the property.

Grants
(See the Wake County Grant Fiscal Policy approved June 1, 1996)

Real Estate Transactions (Other Than Leases)

Examples of Real Estate Transactions:

Sales, purchases, conveyances, or exchanges of any interest in land, buildings, easements, rights-of-way, lot recombination or contracts to purchase real estate.

The North Carolina General Statutes require Board approval for all real estate, transactions, except recombinations of County owned land.  These transactions must be presented to the Board at a public meeting for approval.  FDC initiates Board agenda items and the documents for review through the contract control process.  FDC is assigned responsibility for negotiating all real estate transactions requiring Board approval.  All of the documents conveying interest to/from the County in any real estate transactions must be reviewed by the County Attorney prior to their execution.

The County Manager can approve Lot recombinations, if the County already owns the land involved.


Real Estate Negotiations and Documentation Depository: 

FDC has been designated as the County's official land negotiator and documentation depository for County real estate matters involving acquisition or conveyance of land rights.  Documentation of long-term leases (leases with duration of more than one year) is maintained by FDC.  All questions and transactions related to long-term leases and all real estate transactions should be forwarded to FDC.

Encroachment Agreements

The Wake County Board of Commissioners, by resolution adopted May 7, 2001, conveyed authority to the County Manager, or his/her designee, to approve NC Dept. of Transportation encroachment agreements for construction projects.

Continuing/Multi-Year Contracts

The County often enters into contracts that extend beyond the fiscal year during which they are executed.  If the contract involves a project authorized by a project ordinance, it creates no special problem because the ordinance is to authorize the full project and it presumably will contain an appropriation that is sufficient for the entire contract.  A “continuing contract or multi-year contract” satisfies the two requirements of the pre-audit if the current year’s budget ordinance appropriates enough money to meet the current year’s obligations under the contract.  For example, if the County contracts for an engineering study that extends over two years, with payments of $15,000 due the first year and $13,000 the second, all that needs to be appropriated in the first year’s budget ordinance is $15,000, the amount due that year.  In each subsequent year of the contract, the budget ordinance must contain an appropriation for the amounts that come due under continuing contracts in that year.

These contracts must include a “non-appropriation clause” documenting that the contract may be terminated should future Board of Commissioners fail to include an appropriation sufficient to fund the contract fiscal obligations.

These contracts are typically executed when leasing property and equipment, obtaining commercial banking and independent auditing services and entering into inter-local agreements with other governmental units.

An important requirement of a continuing/multi-year contract is that lessor or contractor must provide to the County annually, during the contract term, a certificate of insurance listing Wake County as an “additional insured”.  The contract must include this annual requirement and that the failure to provide the certificate may result in either cancellation of the contract or the acquisition of adequate insurance coverage by the County at the expense to the contractor or lessor.  (See Section G - Risk Management for further details.)

D.  SAMPLE NON-APPROPRIATION CLAUSE

Contractor acknowledges that County is a governmental entity, and the contract validity is based upon the availability of public funding under the authority of its statutory mandate.

In the event that public funds are unavailable and not appropriated for the performance of County’s obligations under this contract, then this contract shall automatically expire without penalty to County thirty (30) days after written notice to Contractor of the unavailability and non-appropriation of public funds.  It is expressly agreed that County shall not activate this non-appropriation provision for its convenience or to circumvent the requirements of this contract, but only as an emergency fiscal measure during a substantial fiscal crisis, which affects generally its governmental operations.

In the event of a change in the County’s statutory authority, mandate and mandated functions, by state and federal legislative or regulatory action, which adversely affects County’s authority to continue its obligations under this contract, then this contract shall automatically terminate without penalty to County upon written notice to Contractor of such limitation or change in County’s legal authority.

E.  BIDDING REQUIREMENTS AND PROCEDURES

The State of North Carolina competitive bidding statutes do not address most service contracts. However, professional services such as design, architectural, engineering, surveying, aerial photography are covered by specific general statutes and the selection of contractors for these services must be in compliance with those general statutes. In addition, the Board has an adopted policy (adopted 2-4-85, amended 10-19-87) for the selection of those professional services.  This policy must be followed.  Selection is “qualification based” without regard to pricing. Contract pricing, hourly, unit, total project cost, etc. is based on negotiations with the most qualified firm. If negotiations fail to result in a mutually acceptable contract, then negotiations are started with the next most qualified firm. That process is continued until a firm with mutually agreeable pricing, terms and conditions is selected. 

Public bidding promotes competition, reduces the risks of fraud, promotes fair play and lowers costs; therefore competition should be attempted and obtained for any contract where competition is available. The issue being “Is the service available from more than one source”?  Although not required by statute, it is the policy of Wake County Government to seek and obtain competitive proposals and offers from as many sources as practical, where such competition is available. It is better to actively seek competitive offers than risk a challenge to the legality of the contract or to the integrity of the process.

Example Service Contracts Not Covered Under Existing Bidding Statutes

	Building Leases
	Manpower Agencies
	Chore Providers

	Medical Professional
	Coaches
	Office Equipment Service Agreements

	Dental Professionals
	Pharmacists
	Drivers

	Facilitators/speakers
	Programming Services
	Psychiatric/Psychological

	Foster/Daycare Providers
	Respite Providers
	Professionals Interns

	Software Rights
	Laboratory Services
	Therapists

	Legal Counsel
	
	


The following State of North Carolina bidding statutes apply:

http://www.ncga.state.nc.us/Statutes/Statutes.html
G.S. §143-131:  This statute requires informal bids when the estimated cost is $5,000 or more but less than $300,000 for construction, renovation and repair contacts; and $5,000 or more but less than $90,000 for materials, supplies and equipment. Informal bids require that proposals or quotes be received from vendors qualified to provide that product or service. If more than one quote, bid, or proposal is not received, documentation must support the efforts to obtain competitive offers.

G.S. §143-129:  This statute requires formal bids when the estimated cost for construction, renovation and repair contracts is greater than $300,000; and when materials, supplies and equipment cost $90,000 or more. Formal bids require solicitation of sealed bids and legal advertise​ments. For construction, renovation and repair, there are special requirements as to the number of bids received. Questions concerning this requirement are to be directed to Procurement Services.

The North Carolina General Statutes specify requirements that must be followed in the bidding process for the purchase of supplies, material and equipment; and for construction, renovation and repair. Some of these include bonding requirements, bid deposits, contractor licenses, and MWBE (Minority and Women Owned Business Enterprise Program) participation requirements. Procurement Services staff is available and should be contacted to provide any assistance needed in obtaining bids.  Departments are to consult Procurement Services when seeking formal bids to insure all legal requirements have been satisfied.

Although bids are not required for products or services less than $5,000, departments are encouraged to actively seek qualified service providers offering the lowest costs.  

When competitive proposals and offers are received for professional services, departments are required to develop and utilize a comprehensive review / evaluation and selection process based on pre-defined criteria. The review / evaluation process is to provide a totally unbiased comparison of the vendors proposal to the specifications and/or project requirements; not necessarily comparing one vendor’s proposal against another. Unless specifically not allowed by statute, pricing is to be considered as a factor.

When bids or proposals are obtained by departments in these cases, a copy of the bids or quotes are not required to be included with the Contract Control documents; however, a tabulation of bids/quotes received, including the names of non-responsive bidders, a copy of the selection/evaluation criteria used, and a memo of award recommendation, must be attached to the Contract Control Cover Sheet.

Not every situation is applicable to a competitive environment. For such cases, documentation must be present to explain and justify not using a competitive process. That documentation must be maintained by the initiating department and submitted with the contract documents in the approval process.

In situations where bids are required, again, a tabulation of all bids received, including a record of all non-responsive bidders, must be attached to the Contract Control Cover Sheet when submitted for processing. The Procurement Services Director is required to review the bids and the recommended award prior to contract approv​al.  Contracts submitted for approval without the required bids will be returned for bid attachment.  Bid documents are a vital component of the contract package and become a permanent part of the contract maintained in Finance.  The original bid document is required.  Copies are not accepted.

G.S. §143-133 makes it illegal to divide contracts for the purpose of evading the competitive bidding requirements.

BID-RFP/ Contract Integration

When a contract results from a bid and/or an RFP process, the contract must include, by direct reference, the provisions and performance requirements defined in the Request for Bid or Request for Proposal. The contract must contain a provision that in case of a conflict, the provisions of the Request for Bid or Request for Proposal control, except in cases where the vendor “clearly” expresses a failure or refusal to comply in the offer. A sample is shown below:

ENTIRE AGREEMENT

The Provider and the County agree that this document constitutes the entire agreement between the two parties and may only be modified by a written mutual agreement signed by the parties.  Modifications may be evidenced by telefacsimile signatures. Unless and until further modified, this agreement shall consist of this document and the following attachments or addenda:

1. This document,

2. The terms, conditions, specifications and/or performance requirements of the bid/RFP,

3. The vendors bid/proposal/response to the bid/RFP. 

Questions concerning bidding requirements should be forwarded to Procurement Services.

	                    Dollar Thresholds in Public Contracting Statutes
	

	
	
	
	

	Requirement
	  Threshold
	Requirement
	  Threshold

	
	
	
	

	Formal bids
	
	Bid bond or deposit

Construction or repair projects
	Required for formal bids 

	  Construction or repair contracts 
	$300,000 and above 
	Waiver authorized
	All purchase contracts

	  G.S. §143-129 
	(Estimated cost of contract)
	 G.S. §143-129(b)
	

	  Purchase of apparatus, supplies,
	$90,000 and above
	Performance/payment bonds
	

	  materials, and equipment
	(Estimated cost of contract)
	Construction or repair contracts
	Projects over $300k, AND

	  G.S. §143-129
	
	G.S. §143-129(c); G.S. §44A-26
	Contract over $50k 

	Informal bids
	
	
	

	  Construction or repair contracts
	$5,000 to formal limit
	Purchase contracts
	Not Required 

	  G.S. §143-131
	
	
	

	  Purchase of apparatus, supplies,
	$5,000 to formal limit
	G.S. §43-129(2)
	

	  materials, and equipment
	
	General contractor's license
	$30K and above

	  G.S. §143-131
	
	G.S. §87-1
	

	Multi-prime / Single Prime / Dual Method bidding
	Note: Dual Method requires staggered bid receipt!!!
	Use of registered architect or engineer required

	  Building projects
	Any dollar amount 
	Nonstructural work
	$300K + and above

	  G.S. §143-128(b)
	(Estimated cost of project)
	Structural repair or new construction
	$135K + 

	Minority-business enterprise goals
	
	Life Safety Systems 

Cert. of Compliance not required
	$100K +

< $100K



	  Building projects
	$5K – formal limit = generalized requirements

Formal limit + = 10% goals & good faith effort for bidder & owner 
	Selection of architect, engineer, or surveyor

	  G.S. §143-128(d)
	(Estimated cost of project)
	"Best qualified" selection procedure

G.S. §143-64.31
	All contracts unless exempted

	Limit on use of own forces
	
	
	

	Construction or repair projects

G.S. §143-135
	Not to exceed

$125K (total project) or

$50K  (labor only)
	Exemption authorized

G.S. §143-64.32
	Projects where estimated fee is less than $30K or other projects in sole discretion of unit


F.  PREAUDIT CERTIFICATION

Contracts and purchases of goods and services create obligations of the County.  The general statutes of North Carolina states that if an obligation is evidenced by a contract or agreement requiring the payment of money or by a “PO” for supplies and materials, the contract, agreement, or “PO” shall include on its face a certificate stating that the instrument has been pre-audited to ensure compliance.  The certificate, which shall be signed by the Finance Officer or any Deputy Finance Officer approved for this purpose by the governing board, shall take substantially the following form:

This instrument has been pre-audited in the manner required by the 

Local Government Budget and Fiscal Control Act.

__________________________________

(Signature of Finance Officer)

The Finance Department is required to determine if two requirements have been met:  (1) Is there an appropriation authorizing the obligation, and (2) Does enough unencumbered funds remain in the appropriation to pay the obligation when it comes due?

Uncertainty as to the amount of the final obligation under a contract, however, does not excuse such a contract from pre-audit requirements.  For example, consulting contract under which the consultant will be paid at an hourly rate.  Such a contract may contain a maximum payment and that dollar amount can be used to determine if the unencumbered appropriation is large enough to support the contract.  The contract originator must provide an estimated dollar amount for the fiscal year involved in such cases.  The Finance Department will review the estimate, and if reasonable, will encumber the estimated amount.  As long as the estimate is reasonable, Finance has met the responsibilities under the statute.

When contracts fail to pass the pre-audit test, the initiating department will be advised to secure approval of any budget adjustments or contract revisions necessary to pass the test.

The pre-audit test normally results in the obligated funds being encumbered.  However, the Finance Department may waive the encumbrance if they determine that (1) adequate funds are presently available and that adequate controls are in place to assure fund availability when payment is demanded, and (2) the contract terms will be fulfilled within the same fiscal year the contract is executed.  Contracts extending past the fiscal year-end date of June 30, with the exception of contracts funded through the Capital Improvement Program (CIP), will be required to be fully encumbered to allow encumbered funds to carryover to the next fiscal year.

G.  RISK MANAGEMENT REQUIREMENT

The County tries to control risks arising from the activities resulting from a business contract. Generally, the contractor must provide liability insur​ance that covers the contractor and the County for any liabilities arising out of the contract.

There are several principles applicable to the issue of appropriate liability limits:

1. The risks involved often have no relationship to the dollar amount of the contract.

Even though the contract amount may be small, an error by the contractor could result in a serious loss.  An example is any sort of digging or backhoe operations near a gas pipeline.  This is a small contract amount, but it has potential for severe loss to property and life.

2. Often, businesses do not carry adequate insurance coverage.

The most common limit for commercial general liability policies is $1 million.  Many smaller businesses purchase policies with lower liability limits.  Many do not purchase umbrella or excess cover​age.  Many stay with the same liability limits first purchased by the business years ago, and often fail to increase coverage for inflation. 

3. Our imposed limits are reasonable.

Small contractors often state that purchasing limits reasonable to the risk is beyond 

their financial capacity. Larger companies state that higher limits require higher 

premiums, which are passed to us in higher costs for their services.

4. Insurance companies are often reluctant to provide requested information.

Often, insurance companies are reluctant to provide us the information we require when entering into contracts.  Due to the importance of this information, it is important that the County be persistent in its dealings with insurance companies.

Wake County's

Insurance Specifications for Contracts

With Independent Contractors

The Independent Contractor shall obtain, at his sole expense, all insurance as required in the following paragraphs and shall not commence work until such coverage is in force and certification is received by Wake County Risk Man​agement.

The insurance coverages below are recommended for each County contract.  However, the County has identified contract types requiring other insurance coverages and are listed in this section.  Risk Management may require other insurance coverages based on the exposure of specific contracts.

Professional Liability Insurance, in limits of no less than $1,000,000 per occurrence, $2,000,000 aggregate.

Workers' Compensation Insurance with limits for Coverage A Statutory​-State of North Carolina & Coverage B Employers Liability $1,000,000 each accident and policy limit and disease each employee.  Or a waiver of the Act (G.S. § 97-93) if such Independent Contractor has less than four (4) employees and does not carry Workers' Compensation and Employers Liabil​ity Insurance.

Commercial General Liability - combined Single Limits of no less than $2,000,000 each occurrence and $2,000,000 aggregate.  This insurance should include the Comprehensive Broad Form Endorsement including con​tractual liability, complet​ed Operations/Products.

Automobile Liability with limits of no less than $250,000 per person, $500,000 per occurrence bodily injury and $100,000 property damage.

All insurance companies must be licensed in North Carolina and be acceptable to Wake County Risk Management, and have a Best's Insurance Rating of A- or better.

Insurance policies, except Workers' Compensation and Professional Liability, shall be endorsed (1) to show Wake County as additional insured, as their interest may appear and (2) to amend cancellation notice to 30 days, pursuant to North Carolina Law.

Certificates of Insurance shall be signed by a licensed North Carolina agent and be amended to show "thirty (30) days notice of change or cancellation will be given to Wake County Risk Management by certified mail."

If an "ACCORD" Insurance Certificate is used, the words "endeavor to" and "but failure to mail such notice shall impose no obligation or liability of any kind upon the company” in the "cancellation" paragraph of the form shall be deleted.

Copies or originals of correspondence, certificates, endorsements or other items pertaining to insurance shall be sent to:

Wake County Finance Department

Attn:  Risk Manager

Room 900 – WCOB

PO Box 550

Raleigh, NC 27602

If the Independent Contractor does not meet the insurance requirements of the specifications, alternate insurance coverage satisfactory to Wake County Risk Management may be considered.

A HOLD HARMLESS AGREEMENT

SHOULD BE CONTAINED IN EACH CONTRACT

The Provider agrees to defend, indemnify, and hold harmless Wake County from all loss, liability, claims or expense (including reasonable attorney's fees) arising from bodily injury, including death, to any person or persons or property damage caused in whole or in part by the negligence or misconduct of the Provider or his/her subcontractors, agents and employees, except to the extent same are caused by the negligence or willful misconduct of Wake County.  It is the intent of this section to require the Provider to indemnify Wake County to the extent permitted under North Carolina law.

The Contractor shall furnish the County with certificates of insurance and with original endorsements affecting coverage required by this clause.  The certificates and endorsements for each insurance policy are to be signed by a person authorized by that insurer to bind coverage on its behalf.  The certi​ficates and endorsements are to be received and approved by the County before work commences.  Failure by the contractor to provide proof of the coverages required will prevent the contract from being executed and failure to furnish proof of continued insurance coverage throughout the contract term may result in cancellation of the contract.  Contracts that do not meet the requirements will be returned to the requesting depart​ment to resolve the insurance deficiency with the contractor.  

The Contractor must include all subcontractors as insureds under its policies or shall furnish separate certificates and endorsements for each subcontrac​tor.  All coverages for subcontractors shall be subject to all of the require​ments stated herein.

For “in-home” care providers, the providers are required to maintain adequate property insurance on the residence.

To reduce the procedural burden of executing contracts, the County has auto​mated the recording of insurance coverages and documents, which should result in faster approval of contract documents. These procedures are:

1. Upon receipt of the contractor's Certificate of Insurance which complies with the limits noted above, Finance will record the insurance limits and effective dates of certificates in the County’s Contract Management System in Lotus Notes (GIZMO).

2. For future contracts with contractors who have earlier provided this information and that information is on file in the County’s Contract Management System, no additional insurance documents will be needed as long as the certificate dates are active.  When revised certificates are received, they should be forwarded to the Risk Management for approval and filing.

Insurance Requirements.doc
H.  CONTRACT CONTROL FORM PROCEDURES

The department entering into the contract agreement is responsible for initi​ating the Contract Control Form.

After supplying the required contract information, the department should submit the form with the original contract document and two (2) copies to the Finance Department.  All contracts are to be approved and signed by the contractor prior to submittal for County approval.  Any contracts unsigned by the contrac​tor will be returned to the department for signature prior to County process​ing. The initial contract must contain an original signature from each party.  Faxed signatures are not allowed on the initial contract. However, faxed signatures are permitted on any contract amendments.    

The Finance Department is the official depository of all financial transaction records.  Though all contracts do not include monetary exchanges, Finance will be the official depository of all contracts.  Departments should keep accurate records and copies of all contract transactions as well.

Once the contract documents are received in the Finance Department, Finance will log the Contract Control Form in and will monitor the progress of the approval process.  Finance is responsible to maintain the permanent contract files.  Contract Control forms are available from GSA Reprographics.

Processing The Contract Control Form

The initiating department will complete the top portion of the form according to the following instructions:

1. Contractor - name of company, individual or organization to be contracted with.

2. Contract Description - the purpose of the contract.

3. Initiator - the name and phone number of employee requesting approval of contract.

4. Contract Period - beginning and ending dates of contract. If exact dates are not defined, please estimate.

5. Deadline for processing - if a deadline exists to have contract signed, that date should   be entered here.  If the deadline date is   less than five working days, the contract should be "walked   through” by   the   requesting department   to ensure timely   approval.  Generally, unless problems are found with the contract, the goal is to have the contract approved and returned to the department within five workdays.

6. Type of Contract - each of the applicable contract types should be checked. 

A. Initial Contract - includes the initial approval of the original contract.

B. Amendment/Change Order - each change to an original contract.

· Change in Amount - any contract change affecting dollar value of contract is required to be submitted to Finance to revise the encumbrance.

· Change in Scope Only - contract changes affecting the scope only is required to be submitted via the short form to be attached to the initial contract.

· Initial CC# - list the Contract Control Number assigned to the initial Contract Control Form. All amendments/changes orders must be processed using the initial contract control number.
· Amendment/Change Order # - list which change is being reported.

· Different Account Code - if the amendment is to be charged against a different index sub object code than was used on the initial contract, check this box.

· Contract Line Being Amended - if the contract charges multiple accounting codes that require multiple lines in FAMIS indicate which line(s) the amendment effects.

· Account Codes and Amount – under Department Head Review, list the   department index and sub-object code budgeted to fund this contract.  Space is provided to list five different account codes but more codes can be used if needed. 
· Special Payment Instructions – list here any special payment requests, i.e. monthly or quarterly automatic installment payments.
ACH Payments

One payment option offered by the County is through ACH.  Automatic Clearing House, or ACH payments means that payments are automatically deposited to a bank account identified by the vendor.  ACH payments provide many benefits for both the County and the vendor. 

· It provides cost savings for the County to issue ACH payments as opposed to standard checks.
· No “over land” mail delays, lost checks, etc.
While all vendors are not currently set up to receive ACH payments, this option is strongly encouraged and supported by the Finance Department whenever possible.  As a part of the contract generation process, departments should inquire to the vendor if ACH payments would be an option and promote its benefits.  The vendor would need to complete the ACH Enrollment Form and mail to:  

Wake County Finance Department

Attn:  ACH Notification

PO Box 550

Raleigh, NC  27602

The ACH forms are available from Finance in electronic format, or may be obtained directly from the “P” Drive under the “Contracts” folder.   ACH Form.doc
Finance Department

Once a new contract or a contract amendment is received in Finance, the document is logged into an electronic log or GIZMO; the LOTUS Notes contract application software for Human Services.  The contract approval progress with approval dates can be viewed in GIZMO by clicking on the FINANCE icon. You can locate the status of a specific contract by typing in the contract control number and pressing enter.  The system is available to all County Lotus Notes users.  Status for contracts or contract amendments received from all other County departments can be located on the “P” Drive (P:/Contracts/Contract Routing & Approval).

Finance is charged with the responsibility to ensure funds are available and encumbered (the pre-audit). The online vendor tables are reviewed to ensure the contractor's W-9 tax data is on record.  New vendors should provide this information with the contract to prevent withholding of payments to contrac​tor.  If pre-audit cannot be made because of insufficient budgeted amounts, the originating department will be contacted to initiate budget amendments and/or contract revisions necessary to pass the pre-audit test.  Once the budget is amended and/or contract revised, the department should contact Finance and advise that the necessary action to correct the issue has been taken.  

If the contract involves leasing or any situation where payments are made on an automatic, recurring basis, a copy of the contract control cover sheet is given to Disbursement Services indicating the amount of the equal payments. Disbursement Services will set up a RIMS payment shell for that contract.

Procurement Services reviews all contracts to ensure applicable North Carolina Purchasing Statutes have been followed.  The Risk Manager reviews each contract to ensure the County's insurance requirements are adhered to and that insurance certificates are documented online.  Should the contractor fail to provide documentation of required coverages, the Risk Manager will advise the department to obtain adequate insurance documen​tation from the contractor.  After final approval by Finance, the Form is submitted to the County Attorney if required.

Department Head Review

Department Heads are responsible to ensure funds are available in their budget to pay for any contracted services and must state who is personally responsible to monitor the contract performance requirements. This certification must be signed by the Department Head, which may not be delegated, prior to sending the contract documents to Finance.

Facilities Design & Construction / Property Officer Review 

The Facilities Design & Construction Department (FDC) is responsible for overall management of projects included in the Wake County Capital Improvement Program, with the exception of those project types listed below: 

	Public Schools
	Managed by Public School System

	Automation Projects
	Managed by Information Services Department

	Affordable Housing
	**Managed by Human Services Department


** Capital Improvement projects associated with the Board approved Annual Housing Action Plan (Plan) are administered by Human Services Division of Housing and Community Revitalization.  If the projected cost of an individual project under the “Public Facilities” section of the CDBG part of the Plan exceeds $100,000, or if the County will have any ownership or maintenance responsibility, FDC will determine the party responsible for managing the project.  FDC will, either assume project management duties, or assume an appropriate management plan is prepared and implemented.  If the County will have any ownership or maintenance responsibilities, GSA will be involved in the review.

Because of an established pre-project approval and notification process, and by mutual agreement, GSA review of construction, renovation and repair contracts managed by FDC is not required.

Acquisition or disposition of any land rights or any long-term (more than one year in duration) property or facility leases for Wake County Government must be negotiated and reviewed by the Property Officer in FDC.  FDC has been designated as the County’s official depository for lease (long-term), land rights and other County owned real estate documentation.  All questions and transactions related to property and facility leases (long term), land rights and all real estate transactions involving the County’s ownership interest must be forwarded to FDC for review and response.

General Services Administration

The General Services Administration (GSA) is responsible for overall management of alteration, major/minor repair and replacement projects which are funded through the GSA annual departmental operating budget.  All contracts for these projects require GSA review and approval.  This applies to all change orders for those contracts as well.

Because of an established pre-project approval and notification process, and by mutual agreement, FDC review of alteration, major repair and replacement contracts managed by GSA is not required.

All questions related to occupancy of buildings by county staff, programs, and/or contractors, should be directed to GSA. GSA has been designated as the County’s official facility management and space allocation depository.  GSA reviews all contracts when the County leases land and build​ings that will be occupied by county staff, programs and or contractors, since GSA services could be impacted by the acquisition of additional facilities and grounds to manage and maintain.

Short-term (one year or less) property or facility leases for Wake County Government must be reviewed by GSA.  GSA has been designated as the official depository for the referenced short-term leases.  All questions and transactions related to property and facility leases, with durations of one year or less, which involve the County’s interest must be forwarded to GSA for review and response.

County Attorney

The County Attorney’s Office reviews all initial contracts using the pre-approved contract templates to ensure contracts are legal and properly written, to determine if Board action is re​quired and test IRS employee/employer requirements.  When using the pre-approved contract templates, the County Attorney is not required to review or approve contracts under $50,000 unless the contrac​tor is an individual.  The County Attorney reviews all contracts to individuals. County Attorney review and approval is required for contracts where the standard contract template is not used; or the template has been changed or altered. County Attorney consultation is strongly urged in contract formation prior to agreeing to any final document. This will ensure the required legal content and decrease the contract approval time frame.   

County Manager

The County Manager approves and signs all contracts totaling $50,000 or more.  The Manager also records the actions taken by the Board and records any comments as appropriate.  The Manager is not required to sign contracts under $50,000 other than intergovernmental agreements or those specifically requiring the Man​ager's approval. After approval by the Manager, the form is returned to Finance. The Manager has delegated approval and signature authority to Department Heads to execute contract amendments or change orders, regardless of dollar amount.

Process Complete

After contract is fully executed, Finance will send the initiating department the yellow part of the Contract Control Form along with two original contracts (one original for initiator and one to be returned to the contractor).  The white part of the Contract Control Form along with an original contract is kept on file in Finance.  The initiating department is authorized to either instruct the contractor to begin work or carryout the terms of the contract upon the receipt of the approved copies.

I.   FAMIS SYSTEM PROCESSING

All Contract Control Forms are pre-numbered using prefix "CC" and beginning with the five-digit number.  The first numerical digit, which is manually assigned, represents the fiscal year in which the contract was executed.  Example CC14501 was executed in FY 2001.  All contracts requiring encumbrances will be processed in FAMIS with the "CC" Number listed on the Contract Control Form and using the account codes and amounts listed.  The encumbrance can be adjusted as allowed by the contract.  When Finance receives a Contract Control Form documenting an amendment or change order that changes the amount encum​bered, Finance will process the change on the original "CC" document in FAMIS using the "CH" (Contract Change) document number listed on the Form reporting the amendment or change order.

A Change Order form is required when changing the dollar amount, terms or conditions, contract end/completion dates, etc. The dollar amount encumbered for a contract may be adjusted, plus or minus, without the Change Order form on contracts where there is no finite dollar amount listed. Example: If the contract is for services based on a defined dollar for a unit or a particular reoccurring service, but the total amount of the required units are not known, the encumbrance is based on an estimate.

When payments against contracts are requested, the department should prepare a Request for Payment Form and list the "CC" number listed on the Contract Control Form in the Contract Control Number Column.  Finance will reduce the encumbrance and charge the expenditure account listed on the Contract Control Form.  No receiving report is required when processing "CC" document payments.

When retainages are appropriate and agreed upon, the amount should be included on the Request For Payment Form.   A retainage account, (a subsidiary type of account), will be required to be established to record the retainage amounts withheld during the course of the contract.  This account number will be a Subsidiary Code, 206-0XXXXX.  The last five digits of the subsidiary code will be the numerical part of the Contract Control Form number.  Example CC14501 equals Subsidiary Code 206-014501.

Any sales and use taxes paid by the contractor to purchase materials and supplies to complete the contract should be certified and attached to each Request For Payment.  This amount will be credited back to the department's expenditure account.

When requesting a final contract payment, the department should state on the Request For Payment Form that this payment is a FINAL PAYMENT.

J.   EMERGENCY CONTRACT PROVISIONS

In the event of an emergency situation, alternate contract control procedures may be used to obtain the needed services prior to or without the execution of a contract document or Contract Control Form.  Acquisition procedures for emergency equipment, supplies and materials are documented in the County's Procurement Policy.

When selecting individuals/companies to provide emergency services, the department should strive to employ those reputable and fully insured.  The use of those individuals/companies previously approved for County contracts should be used when possible.

The General Statutes defines emergencies as those situations that require immediate attention that may or may not result in imminent danger to the health and safety of the people or their property but that are unforeseen and require immediate attention.  The N.C. Supreme Court has further ruled that emergencies must be present, immediate and existing and it may not be a condition that is merely anticipated and may never actually occur.  When an emergency occurs, a contractor should be selected and the following steps should be taken.

Emergency Services <$10,000

Contact the Finance Customer Services Team Leader, Procurement Services, Deputy Finance Director or Finance Director or other administrative staff within the Finance Department when the emergency arises.  They will assign you an Emergency Contract (EC) number (example EC12544).

The contract amount will be encumbered.  Finance should be given the index and                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                                sub-object code, as well as the contractor's name and address.

No contract document or Contract Control Form will be required.

The contractor hired should have an approved and current insurance certifi​cate on file.  

Change orders are allowed if necessary. The Procurement Services Director or Customer Services Team Leader should be advised so that an amendment can be processed in the FAMIS system to adjust the dollar amount encumbered accordingly. 

After services have been rendered, submit the invoice along with a Request for                                                                                                                                                                                                                                                                                              Payment Form (RFP) to Finance.  The RFP should be completed like current RFP's processed to pay contractors whose amounts were encumbered using the CC numbers.  But, instead of using a CC number on the RFP, use the EC number.  Also, indicate if payment is partial or final.

Emergency Services $10,000 or More

Contact the Procurement Services Director, Finance Customer Services Team Leader or other administrative staff within the Finance Department when the emergency arises.  They will assign you an Emergency Contract (EC) number (example EC12541).

The contract amount will be encumbered.  You should provide Finance with the index and subobject code, as well as the contractor's name and address.

The County's insurance requirements may be modified, if neces​sary, depend​ing on the situation upon approval of the Risk Manager.

1. As soon as possible after the selection of the contractor, the department must execute a contract and forward two signed copies to Finance with a completed Contract Control Form for processing and formal approval.

2. Change orders may be made if necessary.  Change orders should be filed in accordance to sections C and H of this policy.

3. After services have been rendered, obtain an invoice and submit it along with a Request for Payment Form (RFP) to Finance.  The RFP should be completed like current RFP's processed to pay contractors whose amounts were encumbered using the CC numbers.  But, instead of using a CC number on the RFP, you would use the EC number.  Also, indi​cate if payment is partial or final.

K.  OTHER CONTRACTING INFORMATION

Sales Tax Accounting

When contractors are solicited to submit bids for services needed by the County, any sales and use tax expenses the contractor might incur to pur​chase supplies, materials or equipment necessary to provide the services to the County should be included in their bid.  All bid documents prepared by the County or on behalf of the County should always include this requirement.  The con​tractor is not allowed to request payment for sales taxes paid in addition to the agreed to contracted amount.

The County is allowed by the General Statutes to request reimbursement for all sales and use tax paid by County Contractors who purchase supplies, materials or equipment necessary to provide the contracted services.  However, to be eligible, the supplies, materials or equipment purchased must become a part of County owned or leased buildings that are being constructed, altered or repaired.  In order for the County to obtain reimbursement from the State, the Contractor must provide us a certified report of sales and use tax paid during the entire project.  This certification should be attached to each Contractor payment request submitted to Finance.  This amount will be credited back to the expenditure account used to pay the contractor.

Master Vendor/Bidders Database

Procurement Services maintains a vendor/bidder data​base.  When contracting for services, ensure that each vendor contacted to provide quotes/bids are registered with Procurement Services.   Thousands of vendors are currently registered by commodity/service to assist you in obtain​ing services.  This database provides a systematic means of reaching the most qualified vendors and enhances competition by providing qualified and inter​ested businesses an equal opportunity to compete for our business.

Routine Services Not Requiring Contracts

Most departments engage in purchases of services that are routine and do not require contract execution. Examples of these types are certain utilities, board members stipends, dues and subscriptions, permits and fees, client assistance payments, as authorized by law.     If you are required by the vendor or elect to execute a contract to obtain these services and the total obligation equals $5,000 or more, a Contract Control Form should be processed.  Finally, should any of these services add significant risk and liability exposure to the County, the Risk Manager should be consulted to determine what levels of insurance are required.

Encumbrances for Convenience

Encumbrances may be used to set aside budgeted funds for designated expendi​tures that normally are not encumbered by contracts or “PO’s”.  This method may assist you in planning and maintaining a realistic Available Balance amount.  Departments interested in this concept should contact the Finance Department for further information.

L.  CONTRACT APPROVAL 

Contract Approval Requirements Summary.doc
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