Very interesting Navy and Agent Orange News

The US Court of Appeals for Veterans Claims (CAVC) handed down a benchmark decision 8/16/06 that extends the presumption of service connection for diseases related to Agent Orange (AO) exposure to Vietnam veterans who served on vessels that sailed in the waters off the shore of the Republic of Vietnam, even though they did not set foot on shore. For years, the VA has denied presumptive AO-related service connection to these “blue water” veterans (so called because they served on ships at sea, rather than in the inland water ways (“brown water”) in Vietnam), arguing that the law extends the presumption only if the veteran actually set foot in Vietnam. In Haas v. Nicholson, Vet. App.__, No. 04-0491, slip op (Aug. 16, 2006), the Court determined that the VA’s interpretation of the law was in error and that a veteran who served in the blue water navy is entitled to the presumptions of exposure to AO and service connection if he or she suffers from one of the recognized presumptively service-connected diseases.

In this case, Mr. Haas, a blue water navy veteran who suffers from diabetes and several secondary disorders, appealed a denied claim for service connection to the Board of Veterans’ Appeals. The Board denied his appeal for presumptive service connection on the grounds that he did not actually serve “in” the Republic of Vietnam. In its decision, the CAVC held that 38 

U.S.C. § 1116 (f) is not clear on its face concerning the meaning o the phrase “service in the Republic of Vietnam.” Accordingly, while the VA is allowed to promulgate regulations to resolve that ambiguity, the regulations must reasonable interpret both the language of the statute and the intent of Congress in enacting the legislation. In this respect, the CAVC concluded that because the statute does not specifically limit the Vietnamese soil, the VA’s regulatory interpretation, while a permissible exercise of its rulemaking authority, does not clearly preclude the application of the presumption to sailors who served aboard a ship in close proximity to Vietnam. Such sailors were generally awarded the Vietnam Service medal (VSM), which the provisions of the VA Adjudication Procedures Manual M21-1 recognized as awarded for service in Vietnam. Although the VA subsequently rescinded those M21-1 provisions, it did so without publishing notice of its intention to do in the Federal Register and giving the public an opportunity to provide comments (which the Court had previously held that the VA’s attempt to rescind the old version of the M21-1 was ineffective because the VA did not comply with the notice and comment requirements of the APA. Consequently, the Court reversed the Board’s determination the appellant was not entitled to the presumption of exposure to herbicides and remanded he matter to the Board to apply the presumption of service connection.

The VSO’s have long held the opinion that the C.F.R. providing the presumption of AO exposure based on the award of certain medals or decorations applied equally to those veterans of the Naval forces & Marines that were stationed on vessels off shore. A basic understanding of prevailing winds form ashore could carry AO particles far enough to sea to contaminate such crews. VSO should be familiar with the VA conceding AO exposure to these personnel if the types of vessels they served on were used commonly in the “brown water navy” forces in the Delta and rivers of Vietnam. This case appears to extend this same presumption to a greater number of Navy & Marine personnel; however, the case does have the potential for giving the VA ammunition to continue the use of limitation of such presumption:

1. This veteran’s service was aboard a vessel that came within very close proximity to the shoreline of Vietnam (less than 5 nautical miles based on the stated limitations of the vessels it serviced). The vessel was close enough to enable crew to witness the spraying of AO and observe the cloud moving over their position. Thus, the VA can still say that the evidence must show that the vessel came within a predetermined distance from the shore, OR

2. that the evidence must show that the vessel is of the type commonly accepted as operating within a predetermined distance of the shore, OR

3. that the evidence must show that the vessel operated within the Internationally recognized territorial waters of Vietnam (12 nautical miles).

VSO should cite this Court decision on any pending claims or appeals in which it may apply (with the full understanding that until the VA General Counsel gives its Opinion no action will be taken by the VA to adjudicate such claims or appeals in view of this Court decision).  VSO should also cite this case on all new or reopened claims that it may apply to. It will be some time before the VA issues its GC Opinion and the subsequent instructions (if any that make a change in current regulations). Also, the VA can appeal this decision to the next level and obtain a stay on any actions until that case is complete. So this is not a magic bullet, but it is most definitely a giant step in the right direction! – Barry J. Cartner, NCDVA

The departments of Defense and Veterans Affairs expect to be disbursing some $500 million in back payment s to as many as 120,000 military retirees who are receiving Combat-Related Special Compensation (CRSC) or Concurrent Retirement and Disability Pay (CRDP).  The payments could arrive significantly earlier for some retirees than originally announced because the calculations are being computerized. Individual amounts cold average between $4,000 and $5,000, but will vary because of differences in rank, disability amount, and the length of the retroactive period. VA is expected to fund 60 percent of the $500 million and DoD the remaining 40 percent. Some retirees could get payments from both the VA and DFAS (which will process DoD’s payments), but they should receive a letter of explanation from the VA.

