CONTACT FOR CONTRUCTION SCHEDULING SERVICES

FOR 

WAKE COUNTY SERVICES CENTER


This Contract, made and entered into this 21st day of July, 1992 between the Owner, County of Wake and the Construction Scheduling Consultant, Davidson and Jones Construction Company, whose address is 1201 Front Street, Post Office Box 19067, Raleigh, North Carolina 27619, for the Wake County Social Services Center, hereinafter referred to as the Project.  The Project is generally outlined in the Schematic Design Submittal dated March 6, 1992, which has been provided to the Construction Scheduling Consultant.

WITNESSETH:


WHEREAS, the Construction Scheduling Consultant has submitted a Proposal dated June 12, 1992 to provide construction scheduling and advisory services to the Owner during the bidding, contract preparation and construction phases of the Project; and


WHEREAS, the Construction Scheduling Consultant has represented to the Owner that it is qualified to and capable of providing such construction scheduling and advisory services in a competent and professional manner; an



Now, THEREFORE, the Owner and Construction Scheduling Consultant, for and in consideration of the terms and provisions hereinafter set forth, do mutually agree as follows:

ARTICLE 1

CONSTRUCTION SCHEDULING CONSULTANT’S SERVICES AND RESPONSIBILITIES

BASIC SERVICES


The Construction Scheduling Consultant shall serve in the role of a construction consultant and adviser and provide construction consulting and advisory services to the Owner during the bidding, contract preparation and construction phases of the Project.  In the course of providing such services, the Construction Scheduling Consultant shall continually cooperate, communicate, the Construction Scheduling Consultant shall continually cooperate, communicate, consult and coordinate with the Owner to achieve the project objectives for schedule control.  During the construction phase of the Project, it is specifically intended by the Owner that the Construction Consultant function as an experienced advisor to the Owner in accomplishing the Owner’s objective of a successful project which is completed on time.  The Construction Scheduling Consultant shall be responsible to consult with, advise and assist the Owner in monitoring and documenting the actual progress of the work of the construction contractors.  Reasonable care and diligence shall be exercised by the Construction Scheduling Consultant in this effort to prevent successful delay claims against the Owner.  The Construction Scheduling Consultant agrees to furnish services are to be provided by the personnel identified in the construction scheduling Consultant’s proposal.  No personnel substitutions shall be made by the Construction Scheduling Consultant without prior written approval of the Owner.

1.1
Pre-Construction Phase

1.1.1 Work with the Owner and Project Designers in developing a Master. Project

 Schedule for use by the Project Team in managing and scheduling project activities, monitoring actual progress, coordinating agency approvals, coordinating Owner furnished items, transition to the new facility and general administration of the Project.  Update the Master Project Schedule every two weeks and distribute to the Project Designers and Owner.

1.1.2
Based on a detailed review of the Project Construction Documents, develop various alternative approaches for sequencing and management of the proposed construction

and make appropriate recommendations to the Owner.

1.1.3     Prepare a computer generated Provisional Preliminary Construction Schedule (using the Critical Path Method) for use in developing an extensive list of milestone dates to be included in the bidding documents.  In addition, this Provisional Preliminary Construction Schedule will define the sequencing of the numerous construction activities; delineate required interface of the various contractors, subcontractors and suppliers; identify items with extended delivery dates; and provide approval dates required for critical product submittals.

1.1.4 Review the General Conditions, Supplementary General Conditions and

Division I of the specifications prepared by Project Designers for the Project and provide written recommendations for contract provisions which should be included to assure the Owner’s objectives for schedule control and avoidance of delay claims are achieved.


1.1.5
Attend construction pre-bid conferences and advise the Owner concerning scheduling issues.


1.2
Construction Phase

1.2.1
Meet with lowest responsive bidders for construction contracts and jointly develop a realistic Contract Construction Schedule which includes meeting milestone dates included in the bidding documents.  Obtain contractors’ signatures of approval and distribute to Contractors, Designers and Owner.


1.2.2
The Construction Scheduling Consultant shall develop an extensive listing of activities relating to each Prime Contractor’s scope of work and distribute to the Contractors for allocating their contract amount.  The contract breakdown and allocation proposed by the contractors will be reviewed by the Construction Scheduling Consultant to determine it is a reasonable allocation of the Project costs.  The cost loaded Schedule shall be the basis for which the Designers and Owner make periodic payments to contractors.


1.2.3
Attend and participate in pre-construction conferences and construction progress meetings (at two intervals) to discuss and advise the Owner on matters relating to progress of the work, delays, changes in the work and schedule maintenance.

1.2.4
Utilizing the contractors’ working schedules and data provided by the separate prime contractors, the Construction Scheduling Consultant shall update the Master and Contract Construction Schedule every two weeks incorporating the activities of all contractors and subcontractors on the Project.  This update shall include, but not be limited to:  activity sequences and durations; allocation of labor and materials; processing of shop drawings and submittals; delivery of items requiring long lead time procurement; Owner furnished items; Owner occupancy prerequisites; and critical decision dates.  The Contract Construction Schedule shall be updated and distributed at two-week intervals.  The Owner will be provided with a schedule report and narrative summary with each schedule update.  With each update the Construction Scheduling Consultant shall advise the Owner of any action(s) which should be taken by the Owner to assure the Owner’s objectives for schedule control and avoidance of delay claims are achieved.

1.2.5
The Construction Scheduling Consultant shall closely analyze any contractor Contractor claims for extension of time and provide written recommendations to the Owner.


1.2.6
In the event the contractors’ or designers’ work progress falls seven (7) days behind any milestone date shown on the Contract Construction Schedule, the Construction Scheduling Consultant shall prepare a Recovery Schedule which shows a method by which the lost days can be recovered.


1.2.7
Actual progress of the work on the Project shall be recorded every two weeks and prompt written notice shall be given the Owner by the Construction Scheduling Consultant of any actual potential scheduling problems.


1.2.8 Maintain throughout the duration of the Project a computer generated “As

built” schedule which records actual dates that all scheduled activities are completed or other important events occur.  The final computer generated “As-built” Schedule report and network diagram shall be submitted to the Owner within fifteen (15) calendar days after issuance of the Final Construction Completion Certificate by the Designer.

Article 2

OWNER’S RESPONSIBILITIES
2.1 The Owner shall meet with the Construction Scheduling Consultant as

necessary at mutually convenient to provide information necessary to enable the Construction Scheduling Consultant to perform the services outlined herein.


2.2
The Owner shall designate a representative(s) who shall be fully acquainted with the Scope of Work and shall render decisions promptly and furnish information expeditiously to the Construction Scheduling Consultant.  The Owner designates its Construction Projects Administrator to act in this capacity.


2.3
The Owner has retained Cherry Huffman Architects and a team of consultants with a mailing address of 9 Glenwood Avenue, Raleigh, North Carolina  27603, as the Project Designers to prepare construction documents, provide bidding phase services and construction administration during the construction phase of the Project.  The Project Designers’ services, duties and responsibilities are described in the Agreement for Professional Services, dated April 16, 1992.  Pertinent parts of the Agreement will be furnished to the Construction Scheduling Consultant, if so requested.


2.4
The Owner shall furnish such legal, accounting and insurance counseling service as the Owner may require for the Project and such auditing services as it may require to ascertain how or for what purposes the Contractors may have used the money paid to them under their construction contracts.


2.5
The Owner shall furnish the Construction Scheduling Consultant with copies of construction documents.


2.6
If the Owner becomes aware of any fault or delay in the Project or any non-conformance which affects the Scope of Services covered by this Contract, it shall give prompt written notice to the Construction Scheduling Consultant.


2.7
The Owner shall furnish required information and approvals as expeditiously as possible for orderly progress of the Work and shall make reasonable efforts to comply with the time conditions for such Owner activities as set out in the Master and Contract Construction Schedule.

ARTICLE 3
PAYMENTS AND COMPENSATION TO THE CONSTRUCTION SCHEDULING CONSULTANT
3.1
Payments on Account of Basic Service
3.1.1
Subject to the limitations hereinafter set forth, the Owner shall pay the Construction Scheduling Consultant during the term of this Contract on an hourly basis for all personnel services reasonably required for accomplishment of the work to be performed under this Contract, which hourly rates shall cover all salaries, expenses, overhead and professional fee associated with the services rendered under the terms of this Contract.  The Construction Scheduling Consultant’s hourly fee schedule for its personnel and estimated number of manhours to provide the services required by this Contract are as follows:

	
	Activity
	Estimated 

Manhours
	Hourly 

Rate
	Estimated 

Fee

	1.
	Master CPM Schedule

Project Management

Corporate Scheduling
	20

20
	$
	$

	2.
	Pre-bid CPM/Milestones

Project Management

Corporate Scheduling
	40

20
	
	

	3.
	Develop Contract CPM

Project Management

Corporate Scheduling
	40

60
	
	

	4.
	Updating/Reports

(Contract CPM)

Project Management

Corporate Scheduling 

Administrative Assistant
	168

224

56
	
	

	5.
	Recovery / Impact Analysis

Project Management

Corporate Scheduling

Administrative Assistant
	Variable

Variable

Variable
	
	

	6.
	As-Built Schedule

Project Management

Corporate Scheduling
	8

12
	
	__________

	
	ESTIMATED TOTALS
	668
	
	$



3.1.2
It is mutually agreed that the maximum total compensation to be paid to the Construction Scheduling Consultant for all Basic Services rendered under the terms of this Contract shall not exceed the sum of 



Dollars ($           ) for all personnel expense for work to be performed under this Contract.  If, through no fault of the Construction Scheduling Consulting, the pre-construction phase of this Project has not been completed by September 6, 1992 and the construction phase has not been completed by October 1, 1994, the Owner and Construction Scheduling Consultant shall negotiate compensation to the Construction Scheduling Consultant if the Owner desires the Construction Scheduling Consultant to provide services beyond the aforementioned dates.


3.1.3
The Construction Scheduling Consultant shall submit to the Owner by the fifth (5th) day of each month an itemized invoice for services provided under this Contract during the previous calendar month.  Such invoices shall provide an itemization of the dates on which work was performed by each staff member and the number of hours expended.  The Owner shall make payment for the amount he determines is due the Construction Scheduling Consultant within twenty (20) days after receipt of each invoice.  The final invoice shall be marked “FINAL”, and there shall be no further invoices received by the Owner unless additional services are requested in writing by the Owner.  The Construction Scheduling Consultant’s acceptance of payment pursuant to such final invoice shall constitute a full release of the Owner for any and all payments due or claimed to be due the Construction Scheduling Consultant under this Contract.  Notwithstanding the above, it is understood and agreed that at no time shall the aggregate of payments to the Construction Scheduling Consultant for Basic Services exceed the maximum provided for this Contract unless otherwise agreed in writing by both parties.

ARTICLE 4

ADDITIONAL SERVICES

4.1.1
The Owner, without invalidating this Contact, may authorize the Construction Scheduling Consultant to provide Additional Services over, above and beyond the Basic Services described in Article 1 hereof.  Such authorization must be by written Amendment to this Contract, executed by both parties.  Additional services shall be provided by the Construction Scheduling Consultant at the following hourly rates:


Project Management


Hourly Rate $


Corporate Scheduling


Hourly Rate $


Administrative Assistant

Hourly Rate $


MEP Coordinator


Hourly Rate $


4.1.2
Payments on account of authorized Additional Services shall be made monthly, by the Owner, following the submission procedures described in Article 3.1.3 hereof.

4.1.3
Preparation of Recovery Schedules as described in Article 1.2.6 shall be considered an Additional Service.

ARTICLE 5
INSURANCE

5.1 General Requirements

5.1.1
The Construction Scheduling Consultant shall purchase and maintain and 

shall cause each of its Consultants to purchase and maintain during the period of performance of this Contract insurance for protection from claims under workers’ or workmen’s compensation acts;  Comprehensive Public Liability Insurance (including broad form contractual liability and complete operations, explosions, collapse, and underground hazards coverage) covering claims arising out of or relating to bodily injury, including bodily injury, sickness, disease or death of any of the Construction Scheduling Consultant’s or Consultants’ employees or any other person and to real and personal property including loss, of use resulting thereof;  Comprehensive Automobile Liability Insurance, including hired and non-owned vehicles, if any, covering personal injury or death, and property damage.


5.1.2
The minimum insurance ratings for any company insuring the Construction Scheduling Consultant shall be Moody’s Baa2 and Best’s B+.  Should the ratings of any insurance carrier insuring the Construction Scheduling Consultant fall below the minimum rating, the County may, at its option, require the Construction Scheduling Consultant to purchase insurance from a company whose rating meets the minimum standard.

5.2 Limits of Coverage
5.2.1
Minimum limits of insurance coverage shall be as follows:

     INSURANCE DESRIPTION

MINIMUM REQUIRED COVERAGE

*   Worker’s Compensation of N.C

Limits for Coverage A – Statutory State







Coverage B – Employers Liability







$500,000 each accident and policy limit

                                                             and disease each employee

*   Commercial General Liability

$1,000,000 Each Occurrence







$2,000,000 Aggregate

*   Automobile Liability

      
Bodily Injury:  Each Person

$ 250,000


Bodily Injury:  Each Accident
$ 500,000


Property Damage:  Each Accident
$100,000


5.2.2
All insurance policies (with the exception of Worker’s Compensation) required under this Contract shall name the Owner as an additional insured party for insurance.

5.3 Proof of Coverage

5.3.1
Evidence of such insurance shall be furnished to the Owner, together with 

evidence that each policy provides that the Owner shall receive not less than sixty (60) days prior written notice of any cancellation, non-renewal or reduction of coverage of any of the policies.  Upon notice of such cancellation, non-renewal or reduction, the Construction Scheduling Consultant shall procure substitute insurance so as to assure the Owner that the minimum limits of coverage are maintained continuously throughout the period specified herein.

5.4 Indemnity

5.4.1
The Construction Scheduling Consultant agrees to indemnify and hold harmless the Owner from all loss, liability, claims or expense, including attorney’s fees, arising out of or related to the Project and arising from bodily injury including death or property damage to any person or persons caused in whole or in part by the negligence or misconduct of the Construction Scheduling Consultant except to the extent same are caused by the negligence or willful misconduct of the Owner.  It is the intent of this Provision to require the Construction Scheduling Consultant to indemnify the Owner to the fullest extent permitted under North Carolina law.

ARTICLE 6

AMENDMENTS TO THE CONTRACT

6.1 Changes in the Construction Scheduling Consultant’s Basic Services
6.2 Changes in the Basic Services and entitlement to additional compensation 

Or a change in duration of this Contract shall be made by a written Amendment to this Contract executed by the Owner and the Construction Scheduling Consultant.  The Construction Scheduling Consultant shall proceed to perform the Services required by the Amendment only after receiving a fully executed Amendment from the Owner or a written notice from Owner directing the Construction Scheduling Consultant to proceed, whichever is earlier.

ARTICLE 7

TERMINATION AND SUSPENSION

7.1 Termination for Convenience of the Owner

7.1.2 This Contract may be terminated without cause by the Owner and for its

Convenience upon seven (7) days written notice to the Construction Scheduling

Consultant.


7.2
Other Termination


7.2.1 After seven (7) days written notice to the other party of its material breach

of the Contract, this Contract may be terminated by the noticing party, provide that the other party has not taken all reasonable actions to remedy the breach.

7.3       Compensation After Termination

7.3.1    In the event of termination for the convenience of the Owner, the 

Construction Scheduling Consultant shall be paid that portion of its fees and expenses that it has earned to the date of termination.

7.3.2 In the event of termination by reason of material breach of the Contract by

 the Owner, the Construction Scheduling Consultant shall be entitled to the same compensation as it would have received had the Owner terminated the Contract for convenience, and the Construction Scheduling Consultant expressly agrees that said compensation is fair and appropriate as liquidated damages for any and all costs and damages it incur as a result of such termination.

7.3.3 In the event of termination by reason of a material breach of the Contract 
By the Construction Scheduling Consultant, the Construction Scheduling Consultant shall be paid that portion of its fees and expenses that it has earned to the date of termination, less any costs or expenses incurred or anticipated to be incurred by the Owner due to the Construction Scheduling Consultant’s breach of this Contract.


7.3.4
Should this Contract be terminated, the Construction Scheduling Consultant as provided under this Article 7, the Owner shall be granted, at no additional cost, ownership of all documents, diagrams, and electronic data bases relating to the Project, including the ownership and use of all documents and materials relating to the Project prepared by or in the possession of the Construction Scheduling Consultant.  The 

Construction Scheduling Consultant shall turn over to the Owner within seven (7) days and in good unaltered condition reproducible of all diagrams, documents, electronic databases and materials.  In the event of such termination, and should the Owner use such documents for completion of the Project, the Owner shall indemnify and hold the Construction Scheduling Consultant harmless from and against any cost, expense, damage or claim arising out of the loss of life, personal injury or damage to tangible property occasioned wholly or in part by any act or omission by the Owner, its Contract (s), agents or employees in connection with Owner’s use of such documents and other work provided as part of Basic Services and Additional Services.  The Construction Scheduling Consultant specifically agrees to incorporate the provisions of this paragraph in all contracts for the services of the Construction Scheduling Consultant’s Consultants.  The Owner agrees that the Construction Scheduling Consultant may retain one set of documents for its records.

7.4
Suspension

7.4.1 The Owner may order the Construction Scheduling Consultant in writing 

To suspend, delay or interrupt all or any part of its Services on the Project for the convenience of Owner.


7.4.2
In the event the Construction Scheduling Consultant believes that any suspension, delay or interruption of any or all of the Work on the Project, may require an extension of the duration of Basic Services or an increase in the level of staffing by Construction Scheduling Consultant, it shall so notify the Owner and propose an Amendment for consideration of the Owner.  Such Amendment shall be effective only upon the written approval of the Owner, which will not be withheld unreasonably.  In the event the duration of Basic Services is extended or shortened or the level of staffing by the Construction Scheduling Consultant is increased or decreased, the Scheduling Consultant’s compensation for Basic Services may be equitably adjusted.


7.4.3
A suspension, delay or interruption of the Project shall not terminate this Contract; provided, however, that if such suspension, delay or interruption causes a suspension of the Construction Scheduling Consultant’s services for a period exceeding ninety (90) days, the Construction Scheduling Consultant’s compensation for Basic Services may be equitably adjusted.














7.5       Waiver  

7.5.1 The payment of any sums by the Owner under this Contract or the failure 

Of the Owner to require compliance by the Construction Scheduling Consultant with any provisions of this Contract or the waiver by the Owner of any breach of this Contract shall not constitute a waiver of any claim for damages by the Owner for any breach of this Contract or a waiver of any other required compliance with this Contract by the Construction Scheduling Consultant.

ARTICLE 8
ADDITIONAL PROVISIONS

8.1       Confidentiality

8.1.1 The Construction Scheduling Consultant and its Consultants shall

Use their best efforts not to disclose or permit the disclosure of any confidential information relating to the Project, except to its agents, employees and other consultants who need such confidential information in order to properly perform their duties relative to this Contract.

8.1.2 Limitation and Assignment

8.2.1
The Owner and the Construction Scheduling Consultant each bind

themselves, their successors, assigns and legal representatives to the terms of this Contract.  Neither the Owner nor the Construction Scheduling Consultant shall assign or transfer its interest in this Contract without the written consent of the other.



8.3
Governing Law



8.3.1    This Contract and the duties, responsibilities, obligations and rights of respective parties hereunder shall be governed by the laws of the State of North Carolina.

8.4 Dispute Resolution
8.4.1
Any and all suits or actions to enforce interpret or seek damages 

with respect to any provision of, or the performance or non-performance of, this Contract shall be brought in the General Court of Justice of North Carolina sitting in Wake County, North Carolina, or the United States District Court sitting in Wake County, North Carolina, and it is agreed by the parties that no other court shall have jurisdiction or venue with respect to such suits or actions.

8.5 Extent of Contract

8.5.1
This Contract represents the entire and integrated agreement

between the Owner and the Construction Scheduling Consultant and supersedes all prior negotiations, representations or agreements, either written or oral.  This Contract may be amended only by written instrument signed by both the Owner and the Construction Scheduling Consultant.

8.6 Severability

                        8.6.1
If any provision of this Contract is held as a matter of law to be

unenforceable, the remainder of this Contract shall be enforceable without such provision.

8.7 Ownership of Documents 

8.7.1
All documents, diagrams, electronic data bases and other works

developed in the performance of this contract shall become the property of the Owner and may be used on any other project without additional compensation to the Construction Scheduling Consultant.  The use of the documents by the Owner or by any person or entity for any purpose other than the Project as set forth in this Contract shall be at the full risk of the Owner or such person or entity.


IN WITNESS WHEREOF, the parties, by and through their authorized agents, have hereunder set their hands and seal, all as of the day and year first above written.


ATTEST:


    CONSTRUCTION SCHEDULING CONSULTANT

By: ________________________
     By: ______________________________

Title: _______________________
     Title: _____________________________



SEAL


ATTEST:


      COUNTY OF WAKE  

By: ________________________                By: _____________________________

       Clerk to the Board
                                David Cooke






      County Manager


This instrument has been pre-audited in the manner required by the Local Government Budget and Fiscal Control Act.

________________________________

Melinda S. Canady

Finance Director



This instrument is approved as to form.

________________________________

Michael R. Ferrell

Wake County Attorney
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